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W. are Proud to Ofer “BLACK BEAUTY” 


The new all VINYL - - - EXTRA CAPACITY - - -“’ALL - IN - ONE” 





Black Beauty No. 70 


As Described and Illustrated with 
50 blank sheets for Minutes and By-Laws 


Black Beauty No. 80 


Same outfit but with 
Printed Minutes and By-Laws 


Additional certificates 12 cents each, 


$7 7° 
$] 8 °° 


Preferences, Designations, Clauses, etc., under 200 words, printed on face 
of certificates—40 Certificates, | or 2 classes of stock—certificates evenly 
divided amongst classes unless otherwise specified. Add $1.50 for each 


additional group of 
Certificate of Incorporation) Add to price ; 


100 words or fraction thereof. (Send Copy of 


$12.00 


Additional certificates 12 cents each. Each addit. class of stock...... $2.00 


WHEN ORDERING 


(Postage prepaid if remittance t with order) 
Print Corporate Name « y as Ce ate Incory 
G St Year of incor i fi eee 
Par V o/es:0 aaa S errr 
is wit i e specif ] Ss ee 
Is I Paid 1 Nonassess Ce 
Pre 1 


It costs you no more to give your client the compact “BLACK BEAUTY” 


“BLACK BEAUTY" 
RUSHED TO YOU BY MAIL ON 
SAME BUSINESS DAY ORDER IS RECEIVED 


(Specially Printed Certificates Require More Time) 
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COMPLETE CORPORATE OUTFIT 


- - + seal included, fits comfortably into a 
lustrous, black vinyl, long lasting Slip-case. 


DESCRIPTION 

CORPORATE RECORD BOOK ... a rich, black vinyl 

book with 3 extra large rings. Holds extra certificates 

or additional minutes and pocket seal in zipper pouch. 

“CORPORATE RECORDS” and border stamped in 

gold on cover. Corporate name printed on gold insert 

which slides into built-in acetate protected holder on 
spine of book. 

@ MINUTES AND BY-LAWS... Consist of title page 
and 50 blank sheets—or for only $1.00 extra we 
supply our time-saving printed Minutes and By-Laws, 

e@ 20 LITHOGRAPHED CERTIFICATES . . . perma- 
nently bound together with stubs, in a special loose 
leaf section, all numbered. Certificates printed with 
name, state, capitalization, and officers’ titles. 

@ STOCK AND TRANSFER SHEETS .. . 4 pages, 
alphabetized subdivisions; permanently bound in a 
special loose leaf section. 

@ CELLULOID TAB INDEX SEPARATORS 

@ POCKET SEAL ... In our unique zipper pouch 
of matching black vinyl, fits on loose leaf rings within 
book; easily removed for convenient carrying in pocket 


Featuring a lasting, matching, black vinyl slip- 
case into which entire outfit slips — a practical. 


enhancing addition to library or desk. Overall 
1054” x 24” x 1114”. 


size 








“Black Beauty” is an important addition to 
our line of Corporate Outfits. $15. and up. 


... ask for catalog. 





43 Park Place, New York 7, N. Y. 
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Standing still might seem like an 
easy way to run the telephone business. 
But nothing ever stands still. If a busi- 
ness doesn’t go ahead it goes back. 


Telephone service has never been so 
fast, convenient and dependable as right 
now. Yet the Bell System cannot for a 
minute be complacent—and we are not. 


Telephone service is far too valuable 
to millions of people and the country for 
us to let up on anything. There is still 
much to do to expand present service. 
The needs of tomorrow call for a tre- 
mendous increase in telephone facilities. 


There will never be a day 


when we say’ [his Is Good Enough’ 


A vital necessity is the money to 
keep going ahead. For without adequate 
profits there is no possible way to do 
the whole job, and the best job, for 
everyone. 


Actually the telephone user is one of 
the biggest gainers when the telephone 
company makes an adequate profit. 


By assuring the money for research, 
and promoting the efficiencies and econ- 
omies of long-range planning, it enables 
us to give you better service at a lower 
price than would be possible in any 
other way. 





THREE NEW ADDITIONS to Bell System service are shown below. Many thousands of Call Directors are already 
in service. The Princess has proved a great success wherever it has been introduced and will be available na- 
tionally later this year. The Home Interphone will also introduce new convenience and distinction later this year. 





yy 





The Princess ...the newest Bell telephone. The Call Director... for fast, easy handling 
It's little. It’s lovely. It lights. of outside and interoffice calls. 


* = : 2» 
Home Interphone connects all phones in 
house. Also has speaker at front door. 


BELL TELEPHONE SYSTEM 
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The President's Page 


John D. Randall 


From Ketichikan to Salzburg 


Shortly after having written these 
words I shall leave for Rome. From 
Rome our route will take us. by way 
of several military installations where 
| shall visit the Judge Advocate person- 
nel, to Salzburg, Austria, for the meet- 
ing of the International Bar Associa- 
tion, 

During the past two months the 
President of the American Bar Associ- 
ation talked with members of the bar 
associations in the District of Colum- 
bia, Louisiana, Alaska, lowa, Utah and 
Minnesota. In addition he addressed 
the Northwestern Regional Meeting of 
the American Bar Association, the Law 
School of the University of Chicago. 
the Law School of Northwestern Uni- 
versity, the William Mitchell College 
of Law and several civic organizations. 
| can think of no better prelude to the 
Salzburg meeting than this series of 
visits. The rich experience of meeting 
with lawyers from all over America 
whose practice runs the gamut of the 
lawyer’s duties provides a fitting back- 
sround for our participation in the 
meeting of the International Bar As- 
sociation. It will be with pride that 
| report at Salzburg that every bar 
issociation meeting in America held 
luring the past year has been marked 
by record attendance and a spirited 
and enthusiastic participation. 

The Salzburg meeting will afford an 
excellent opportunity for comparing 


he activities of the American Bar As- 


sociation with those of the forty-five 
other bar associations, members of the 
International Bar Association. Specifi- 
cally, this will provide unusual oppor- 
tunities to explore, with lawyers of 
other legal traditions, the feasibility of 
creating institutes to train legal tech- 
nicians for the young nations. 

At the Northwest Regional Meeting 
of the Bar 
held in Portland, Oregon, in May, | 


American Association, 
pointed out that often the democratic 
method of social improvement is more 
complicated than that which is em- 
ployed by dictatorships. Land reform 
offers a vivid example of these differ- 
ences. The dictator institutes land re- 
form through decrees and seizes large 
holdings without regard for adequate 
compensation. He can parcel out the 
holdings to whomever he pleases. All 
he needs is sufficient force to bend 
others to his will. 

Land reform can be achieved through 
the democratic processes. But this is a 
far more complicated procedure: land 
may be taken only under circumstances 
spelled out in the law, appeals to the 
courts will lie where seizure has not 
been in compliance with the law, and 
compensation must be both sufficient 
and prompt. Clearly the more compli- 
cated democratic method can succeed 
only if it is administered by those 
trained in the techniques of law. I 
believe that therefore it is our duty to 
do all that is in our power to train 
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such leadership. It was with this in 
mind that | asked the American Bar 
Foundation to examine the feasibility 


of this proposal. 


Eventually these institutes could 
train law leaders in other phases of 
the law. New nations would be inter- 
ested in learning the techniques in- 
volved in developing mass markets, in 
facilitating savings and investment pro- 
grams, and in the creation of commod- 
ity exchanges. 

[ emphasize that the purpose of these 
institutes is to inform the lawyers of 
the young nations that democracy un- 
der law can accomplish many of the 
things that they seek to do for their 
home lands. We do not wish to suggest 
that the law which we have elaborated 
in the United States over several dec- 
ades is necessarily suitable in all re- 
spects for these new countries. It is 
solely our desire to explain our legal 
devices and techniques which they may 
employ if they so desire. 

We shall profit from the opportunity 
afforded us in Salzburg to discuss this 
proposal with leaders of the Bars of 
the other nations, members of the In- 
ternational Bar Association. We shall 
listen with interest to their suggestions 
as to the content of the programs as 
well as to the method of their presen- 
tation. I hope that the eminent leaders 
of the Bar gathered in Salzburg will 
give us the full benefit of their thoughts 
on this proposal so that we may co- 


operate fully in its development. 
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Views of Our Readers 











= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





World Peace and 
the Connally Reservation 

I was surprised and disappointed by 
the article in the May issue of the 
JouRNAL entitled “The Cloudy Pros- 
pects for ‘Peace Through Law’” by 
Charles W. Briggs. That discussion is 
negative, defeatist and disrupting. It 
exalts the law of force and disparages 
the force of law. The author reveals a 
misconception of both force and law 
and a distorted interpretation of his- 
tory. 
Kant in his 
peace made a clear distinction between 


Immanual essay on 
force used by an aggressor state and 
force used by the nations of the world 
Mr. 


Briggs fails to note that distinction. 


as international police power. 


He fails to recognize that under- 
standing which conceives law as a 
limitation on arbitrary will. C. H. Me- 
Ilwain, former Professor of the Science 
of Government at Harvard, said at the 
conclusion of his Constitutionalism 
Ancient and Modern, “the problem of 
law versus will remains the most impor- 
tant of all practical problems”. Dean 
Pound defines law as “experience de- 
veloped by reason and reason tested by 
experience’. He distinguishes between 
the law and rules of law, the rules and 
ordinances for the regulation of the 
details of modern business and domes- 
tic affairs. Briggs makes no such dis- 
tinction. 

Mr. Briggs seems to conceive of his- 
tory as merely a record of strife and 
war, tyranny and oppression. He dis- 
regards the inspiring record of what 
Rudolph Von Ihering referred to as 
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“The struggle for law”. He disregards 
the magnificent work of the great 
intellectual, political, religious and 
business leaders who established The 
League To Enforce Peace which be- 
came the motivation and the founda- 
tion of the League of Nations, the 
United Nations Organization and the 
Court of International Justice. The ob- 
jections and arguments of Mr. Briggs 
against enforceable world law were 
considered, discussed and refuted by 
Theodore Roosevelt, William Howard 


Taft, Woodrow Wilson, Hamilton Holt, 


A. Lawrence Lowell, Newton Baker 
and other men of great learning and 
experience. It seems little less than 


arrogant presumption to revive argu- 
ments at this critical time that were 
overruled by such able authority. One 
of the discouraging conditions of popu- 
lar government is the fact that the 
same old chaff has to be threshed again 
and again after the grain has been 
removed. 

Mr. Briggs supports his arguments 
by principles and theories of the posi- 
tivist philosophy of law. Such philos- 
ophy of law was found to be the same 
as the ideologies of the dictatorships 
of recent years. The willful and in- 
human conduct of the dictators has 
caused legal scholars and statesmen to 
appreciate the interrelations of law and 
value, and now almost everywhere the 
positivist philosophy of law is discred- 
If readers of the JoURNAL wish 
an exemplification of government based 


ited. 


on principles of positivism they should 
read the discussion in the February 
Journal of the American Judicature 
Society by Dean Stason entitled “Law 
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and the Administration of Justice in 
the Soviet Union”. 

The Russians call their government 
“The Dictatorship of the Proletariat”, 
That name is false, deceptive and im. 
possible. In fact the government is the 
dictatorship of the party boss, chosen 
by the leaders of the Communist Party. 
And as Mr. Vyshinsky said in his 
Soviet Constitutional Law: “The dicta. 
torship of the proletariat is a power 
unrestrained by any laws.” In contrast 
our country has a government “not of 
If The “Higher Lau” 


Background of American Constitutional 


men but of law”. 


Law by Professor Edward S. Corwin 


is read in connection with Dean 
Stason’s discussion of the Soviet gov- 


ernment, the contrast is emphasized 
and the real issue of our day is made 
clear. 

A year or more ago the Board of 
Editors of the JOURNAL 
columns of the JOURNAL to any further 


closed the 


discussion of natural law. That was no 
doubt a necessary and commendable 
decision. The debate over natural law 
and positivist law philosophy is aca- 
demic and becomes repetitious and 
tedious and ends in a bog of semantics. 
Nevertheless the JOURNAL published 
Mr. Briggs’ digression into a disparage- 
ment of natural law. His argument 
however gains nothing from such com- 
ments. As Professor Jerome Hall said. 
in an article in the Virginia Law Re- 
view, April, 1958, “The most striking 
fact about current national cevelop- 
ments is the rise of Natural Law philos- 
ophies almost everywhere.” 

Now that President Eisenhower and 
Secretary Herter have recommended 
the substitution of “the rule of law for 
the 


necessary that the people of intelli- 


rule of force”, it is absolutely 
gence and character, who make up and 
express public opinion, be given a 
sound understanding of law—its his- 
tory, purpose and function. It is ap- 
parent that the principal responsibility 
for conducting the course of such pub- 
lic education rests directly on the 
legal profession. Politicians and the 
press will not assume the responsibil- 
ity. Politicians by and large desire 
political success, and publishers by anid 


Poli- 


ticians, if they have the ability to ex- 


large desire financial success. 


(Continued on page 692) 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tail representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
\merican Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association. as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law: Bar Activities; Corporation. Banking and Business 
Law: Criminal Law; Family Law: Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar: Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law: Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
JourNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
$3.00; Labor Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 


Administration, Relations 


be accompanied by a check for dues in the appropriate 
amount as follows: $20.00 for lawyers first admitted to the 
Bar in 1955 or before; $10.00 for lawyers admitted in 1956, 
1957 and 1958: and $5.00 for lawyers admitted in 1959 
or later. 


Manuscripts for the Journal 
# The JourNat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space. we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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American 
Bar Association 


HEADQUARTERS OFFICE: 


WASHINGTON OFFICE: 


1155 EAST 60th STREET, CHICAGO 37, ILLINOIS. 
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Announcing... 


New, Improved 
CH Labor Law Reports 


New Expanded Explanations...Twice Weekly Reporting 


Just when it’s needed most—a great new working tool for the man who must have every- 


thing on Federal and State Labor Law, plus easy-to-understand guidance and explanation. 


Representing management, union, government — whatever your labor responsibility — 
here’s why CCH’s impartial and informative, completely revised and simplified LABOR 
LAW REPORTS should be in your office: 


@ Twice-a-week—104 times a 
year—the REPORTS rush to 
you full details and explana- 
tions of all new developments 
and changes. 


@ Twice each week a separate 
“Summary” quickly highlights 
important new labor changes 
to keep you on top of every- 
thing, no matter how busy you 
are. 


e TEN big “background” Vol- 
umes included without extra 
charge, clearly explain federal 


and state labor rules as in- 
terpreted and applied today. 


@ To save you time, for conven- 
ient ‘‘break-away”’ use, each 
major labor subject is covered 
in its own separate “unit,”’ 
with key word indexing to lead 
you to answers and explana- 
tions on any labor problem... 
“Federal Labor Relations”: This self- 
contained unit, complete in 4 Vol- 
umes, brings together and explains 


everything concerning the federal 
labor relations controls. 


“Federal Wages and Hours”: Full-scale 





For further information without 
obligation, use this handy coupon. 





MMERCE. CLEARING, HOUSE,.INC.. 


AANA itt SOA WAAAY NAAAANAAAAAAAANAASAAS iS NAAN ANS 


PUBLISHERS of TOPICAL LAW REPORTS 


NEw YORK 17 
420 LEXINGTON AVE. 


CHICAGO 46 
4025 W. PETERSON AVE. 


WASHINGTON 4 
425 13TH STREET, N.W. 


treatment of wage and hour regula- 
tions is covered in 2 big volumes. 


“State Labor Laws’’: Here, in 3 Vol- 
umes, is complete coverage of in- 
creasingly-important local labor 
rules and problems—enables you to 
check and compare state rules, 
quickly, easily. 


"Union Contracts-Arbitration”: Union 
contracts and arbitration proced- 
ufes, all in one Volume—with court 
rules supporting clear explanations. 


Special help on special labor 
problems comes to you without 


added charge in CCH ‘‘Extras”’ 
and ‘“‘Specials’’ as issued. 





COMMERCE CLEARING HOUSE AB-760 
4025 W. Peterson Ave., Chicago 46, Ill. 
Please send further information about the new 
and expanded CCH LABOR LAW REPORTS 
and how they will help me. 


SIGNATURE 
FIRM 

ADDRESS 

CITY = ZONE——STATE—— 
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“WHY GO 
PUBLIC?” 


The answer to this vital 
question is in our 
informative brochure— 
if you are planning to 
recommend a public issue 
ora source for the 
acquisition of private 
capital to your client, 
you'll find our services of 
real value. 


For free informative 
brochure, write to: 


lobus. inc. 





UNDERWRITING AND 
PRIVATE FINANCING 
660 MADISON AVENUE 
NEW YORK 21,N. Y. 
TE 8-2424 














STATUE 
OF 
JUSTICE 





For the first time this traditional symbol 
is now available for your home or office. 


With the addition of an appropriately en- 
graved plate, it is ideal as a lasting pres- 
entation of professional attainment. 

A copyrighted original masterpiece bril- 
liantly executed by the internationally re- 
nowned sculptor, Carl Romanelli. 


Statuary Bronze Finish 8% in. Figure on 
214 in. Black Walnut Base. 


Complete information on request, without 
obligation. 


LEGAL ARTS COMPANY 
P. O. Box 36468, Dept. 4 
Los Angeles 36, California 
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(Continued from page 688) 
pound the law, are reluctant to incur 
the opposition of those voters who 
have not yet outgrown the provincial 
and isolationist attitude. Publishers of 
popular magazines consider a discus- 
sion of law devoid of the amusement 
and sensationalism which they think 
Publishers of 


discussion of 


their readers require. 
newspapers consider a 
law too complex and extensive, and 
too lacking in current news value, to 
be given space. Informed and public- 
spirited citizens have recognized the 
need and have created such organiza- 
tions as United World Federalists and 
Federal Union to meet the public need: 
and professional leaders and officers of 
the American Bar Association have en- 
listed in the effort to meet the particu- 
lar responsibility of the legal profes- 
sion, 

As this letter was being dictated the 
mailman delivered the American Bar 
News, May 15, 1960. On the front page 
is the following announcement: 


Two grants of funds in support of 
the American Bar Association program 
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to foster world peace through law have 
been announced. 

One grant in the amount of $350,000 
was made public April 19 by the Ford 
Foundation. . . 

The second grant, in the amount of 
$200.000 has been earmarked by the 
International Cooperation Administra- 
tion. 


In view of that announcement the state- 
ments in the JOURNAL for May are in- 
deed shocking. Mr. Briggs says: 

1. We must realize at the outset that 
there is no such thing as a choice be- 
tween the rule of law and the rule of 
force. 

2. There is not even a faint hope 
that a world organization could be 
created with governmental power to 
declare or enforce the law. 

3. There is little reason to expect 
that the nations of the world could 
establish a world court with compul- 
sory jurisdiction. 


4. The law rides with its armies. 
Law becomes the order of the master. 

as Law IS THE ORDER OF THE 
MASTER. 


If Mr. Briggs’ assertions are true or 
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if they express the judgment of the 
Bar and the 
editorial policy of the JOURNAL, then 
the grants from the Ford Foundation 


American Association 


and the International Cooperation Ad. 
ministration should be withdrawn and 
the money should be given to the 
Secretary of Defense for the purchase 
for munitions of war. In that event it 
would seem advisable to appoint Mr. 


He and 


Khrushchev would see eye to eye re- 


Briggs Secretary of State. 


garding law and international rela- 
tions, 

It seems quite necessary now for the 
JoURNAL to publish a refutation of the 
Briggs article. If a better answer is 
not available the JOURNAL has my per- 
mission to publish this letter. 1 know 
it is the policy of the JOURNAL to pub- 
lish both sides of a legal controversy. 
But in view of all the circumstances 
the JOURNAL should make it clear that 
Mr. Briggs’ opinions do not represent 
the policy of the JOURNAL. 

In that the JOURNAL 
should also publish before the next 


connection 


session of the House of Delegates an 
answer to the article in the May 
JourNaL by Mr. Willy entitled “The 
World Court and the Connally Reser- 
vation”. The House of Delegates is 
entitled to a defense of its resolution 
of 1947, and the arguments in support 
of President Eisenhower’s recommen- 
dation that the Connally Reservation 
should be repealed should be clearly 
set forth before the next Annual Meet- 
ing of the Bar. 

There are many other excellent au- 
thorities, in addition to those cited, 
that support the cause of enforceable 
But I do wish to 
lengthen this letter. (See discussion of 
Juridicial Order, 37 A.B.A.J. 1, 111, 


January and February, 1951.) 


world law. not 


In or- 
der however that we may meet the re- 
sponsibility that history has imposed 
on our profession at this fateful time. 
I wish all lawyers would read for back- 
ground information: 


The League To Enforce Peace, by 
Professor Ruhl F. Bartlett, University 
of North Carolina Press 

and 

The U. S. and the World Court. 

by Professor Denna Frank Fleming. 
(Continued on page 694) 
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Edison Voicewriter dictation helps you— 
in a variety of ways—to get more work 
done in less time. Just take the mike... 
dictate when and where you want, any 
time of day or night .. . at the office, at 
home, in court. Then, when convenient, 
give the Edison Diamond Disc to your 
secretary for fast, error-free transcribing. 

You'll find yourself accomplishing more 
—with less effort—than ever before. And 
your secretary will enjoy the freedom a 
Voicewriter gives her . . . freedom from 
interruptions, freedom from time-con- 
suming note-taking, freedom to help you 
with much of your other important work. 


You owe it to yourself to investigate this 





Edison Voicewriter McGRAW 


A product of Thomas A. Edison Industries, McGraw-Edison Company, 
West Orange, N. J. /n Canada: 32 Front Street W., Toronto, Ont. 


You be the judge! 


Let Edison prove the new Voicewriter 
will make you a more productive lawyer 


modern way for busy lawyers to save 
time, save money: 

You be the judge! Mail coupon for a 
free Voicewriter tryout—on your desk, 
with your own work—or for free folder, 
“The Case of Paperwork Details vs. Pro- 
fessional Productivity.’ No obligation. 


From Edison Voicewriter 

Dictation Center U.S.A. 
for every business recording need! 
Edison Voicewriter offers the most complete 
line of dictating equipment ever put on the 
market—units in every price range . . . disc 
and tape machines . . . desk and portable 
models . . . even phone network dictating 


systems for larger organizations—and all 


The new Voicewriter, the finest dictating instrument ever built 








serviced by a single, nationwide organization. 
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July, 1960 - 


To: Edison Voicewriter 
Dictation Center U. S. A. 
West Orange, N. J. 
Okay, I'll be the judge! 


0 I want to try the Voicewriter on my 
desk, free, for five days. 


r 
| 

| 

| 

1 

| 

| 

! 

| 

| OI want a free copy of “The Case of 
| Paperwork Details vs. Professional 
| Productivity.” 

| 
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WETZEL DROP FRONT 


LEGAL BLANK FILES 
IN SECTIONS 


A place for every form 
and every form in its place. 











Special Files for Patent Papers 
Write for information 


P. A. WETZEL & SON 


5643 W. Race Ave. 
‘CHICAGO 44, ILLINOIS 











(Continued from page 692) 
Doubleday, Doran & Co., New York 
and also for current information 
One World or None, by United 
World Federalists, Inc. 
and 
a series of articles currently running 
in Freedom and Union, 2700 Ontario 
Road, N.W., Washington 9, D. C. 
Ropert N. WILKIN 
Cleveland, Ohio 


One Reason for Retaining 
the Connally Reservation 

When I got to page 452 of your 
April number, I was sorry to see that 
the House of Delegates did not vote to 
oppose repeal of the Connally Reserva- 
tion. Letting a third person decide for 
us what matters “are essentially within 
the domestic jurisdiction of the United 
States” is like letting a third person 
decide for us what matters are essen- 
tially within the field of morals and 
religion. 

A government of laws and not of 
men is impossible because some man 
has to decide what the words of the 
laws mean. Some men have decided 
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The scope of 
LLOYD-THOMAS 
APPRAISAL SERVICE 


*Legal Requirements 


Appraisals for expert testimony 
in property litigation, damage 
suits, condemnation, receiver- 
ships, rate cases, registration 
statements for the Securities and 
Exchange Commission . . . for 
corporation finance: merger, con- 
solidation, reorganization, pur- 
chase and sale, bankruptcy or 
liquidation . . . for all property 
insurance needs. 

For complete information, 
write Dept. ABA. 


THE LLOYD -THOMAS co. 


Recognized Appraisal Authorities 
4411 Ravenswood Ave., Chicago 40, Ill, 


Representatives Coast to Coast 
First for Factual Appraisals Since 1910 


a 


that exactly the same words which au- 





thorized Congress to establish separate 
markets for the slave trade in the Dis- 
trict of Columbia forbid Congress to 
establish separate schools for colored 
children there. 


The omnipotent third man could say 
that miscegenation and polygamy were 
not within the essential jurisdiction be- 
cause other countries are offended by 
laws that forbid a man to marry his 
sister or two other girls. These exam- 
ples are far-fetched but not much more 
so than the admission of the State De- 
partment that executing Chessman is 
not essentially within the domestic 
jurisdiction of California or the con- 
tention of the State Department that 
requiring identification cards is not 
essentially within the domestic juris- 
diction of the Union of South Africa. 

Some of your readers give as a rea- 
son for wanting to retain the Connally 
Reservation that some of the judges 
of the World Court hail from countries 
where judicial self-restraint is less 
fully developed than in England and 
America. Would they feel better if the 
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judges of the World Court were th 
kind of judges who think that a mar 
washing windows in an office building 
or planting wheat in his back yard was 
not essentially 


within the domestic 


jurisdiction of the states? 

If a judge was convinced that pro. 
tecting a police station against de. 
struction by a mob is not essentially 
within the domestic jurisdiction of 
South Africa, could he believe that 
gang warfare in Harlem was essentially 
within the jurisdiction of the United 
States? 

Ravpu T. CATTERALL 


Richmond, Virginia 


Let Connally Supporters 
Learn About the Court 

Since the April issue of the JourNat 
gives promise of an outpouring of 
letters from World Almanac pundits 
and self-appointed guardians of Old 
Glory in opposition to the withdrawal 
of the Connally Reservation, it might 
be good to impose some ground rules 
on the serious business of protecting 
the United States against them furiners. 

One of the virtues we claim for law- 
yers is their insistence on digging out 
the facts and on reading the record. 
I do not expect that a lawyer would 
want to write a letter to the AMERICAN 
Bak ASSOCIATION JOURNAL about a 
question of constitutional law unless 
he had read the cases on the subject 
and had made a careful study of the 
law. Is it too much to expect that 
those who write about the withdrawal 
of the Connally Reservation should 
familiarize themselves with the Statute 
of the International Court of Justice, a 
few of the cases decided by the Inter- 
national Court of Justice and its prede- 
cessor Permanent Court of Internation- 
al Justice, and with the record of the 
United States in the field of 
national adjudication? A statement to 


inter- 


this effect in each letter on the subject 
would lend weight to the author’s ideas. 
Or is it easier to adhere to the com- 
fortable principle that one who has 
made up his mind should not be both- 
ered with the facts? 


R.R. BAXTER 


Harvard Law School 
Cambridge, Massachusetts 
(Continued on page 696) 
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Introducing 


one 
step 


the new leader 
in photocopying The One-Step CORMAC 
machines 

development in photo- 











“500” is an exciting new 


copying machines. The 
result of many years of 
applied research, it of- 
fers new and exclusive 
advantages that greatly 
simplify and speed up 
your office copying work. 
Here are the features that 
make it the most effi- 
cient, economical and 
versatile photocopy in- 
strument you can buy. 





Original and copying papers are inserted ... original automatically separated...and a permanent, positive copy in seconds! 


One-Step Operation ™ no separate exposure and process feeding. Copies are made in 
seconds—at the flick of a switch. Cuts time one-third! Ends Solution Handling Forever 
@ with Cormac’s exclusive Flo-Matic Control. No mess, no spilling, no waste. The 
cleanest copier ever produced. Operates on the corner of your desk! Copies Anything 
@ from any original up to 14” wide by any length... pen, pencil, crayon, any ink or 
color, even spirit duplications! New Simplicity — anyone can make Cormac “500” 
copies. No experience, no skills required. Slip in the original...take out a perfect, 
permanent copy! New Quality of Reproduction m the CORMALITE Line of papers and 
supplies gives you the finest quality reproductions, are permanent photo-accurate 
copies of the original! New Beauty m designed in the modern style by Raymond Loewy 
Associates in lustrous, two-tone, unbreakable Styrene cabinet. Blends tastefully with 
any office decor! Guaranteed m the New Cormac “500” carries the famous Cormac 
Service Guarantee. It is available NOW through Cormac’s nation-wide sales-service 
and dealer organizations. Fill out the coupon for more complete information—or a 
demonstration in your office at your convenience. 


CORMAC 


PHOTOCOPY CORPORATION 
Executive Offices: 80 Fifth Ave., New York 11, N. Y. 


SOLD AND SERVICED BY FACTORY-TRAINED REPRODUCTION SPECIALISTS 


COPPER EES 


eteeeeseeeteee 


eeeeeereeeeeeeseeee See eee eeeeeeeeeee 
. 


CORMAC PHOTOCOPY CORPORATION 
80 Fifth Avenue, New York 11, N. Y. 


0 Yes, I'd like a 5-minute demon- 
stration of the New Cormac ‘‘500”. 


( Rush further information on the 
“500” and the FREE SELECT-O- 
MASTER OFFICE SYSTEMS 


GUIDE. 

le aadcdencenncaduccseus TBs cccecce 

MAME acccccccccccccccece Title. .ceccece 
ON eivitnitsiciddecitetvedtidtes : 
Go ccddadddiativedecdacbeacveas : 
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(Continued from page 694) 
Let’s Keep 
Our Independence 

“National independence is a battle 
cry everywhere else. Why, all of a 
sudden, should it be feeble in the 
United States?” 

“The pattern of our foreign policy 
is shaped by palsied fear and forlorn 
hope that appeasement and bribery can 
take the place of the courage our 
fathers had and the force we fear to 
use.” 

The foregoing are quoted from let- 
ters in the current JOURNAL. It is 
heartening to know that the Bar of 
the United States of America counts 
among its members men in whose 
hearts still lives the spirit that made 
America great, the spirit of American 
Independence! 

When our country was much smaller 
and weaker than it is today, all men 
gloried in this spirit and I am sure it 
still prevails with the overwhelming 
majority. The parties of Tweedle-dum 
and Tweedle-dee, which have captured 
the machinery of government, have 
belief that the 
United States has the responsibility for 


surrendered to the 


all the rest of the world, policing the 
globe with American boys and sup- 
porting a large part of its people on 
the backs of American taxpayers. 

When will a political party emerge. 
to which the American people can give 
their fighting allegiance? 

God speed the day: 

Puitup C. KELLY 

Jackson, Michigan 


Red Judges on Court 
Represent Khrushchev 

The two letters published in the 
April issue of the JoURNAL concerning 
the proposed repeal of the Connally 
Reservation present facts and views 
which manifestly should govern the 
stand of the American Bar Association. 
However Mr. Nossaman’s two refer- 
ences to our friend free China are 
rather perplexing, both because of their 
nature and their apparent irrelevancy. 

Mr. Nossaman goes considerably out 
of his way in referring to “ ‘China’ 
(not China at all but Chiang Kai- 
Chek’s personal following, now  sta- 
tioned in Formosa)” and again to 
“Chiang’s personal entourage”. 
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Certainly Russia’s representative on 
the World 


Poland’s, is from Khrushchev’s _per- 


Court, not to mention 
sonal following or entourage, and cer- 
tainly also Communist China’s repre- 
sentative would be from Khrushchev’s 
unless from Chou En-Lai’s. 

It seems hardly possible that Mr. 
Nossaman can regard that alternative 
as making our total subjection to the 
World Court any less unbearable. Its 
mention in that connection therefore 
seems quite incomprehensible to me, 
like the reference to “China” but not 
to “Poland” in quotation marks. 
Howarp A, JOHNSON 


Butte, Montana 


U.S. Now Supporting 
World Court More than Most 


I should like to add one point rel- 
evant to the current debate about the 
Connally Reservation which, at least 
to the date of this letter, does not 
appear to have been discussed. 

We are told by the advocates of 
repeal that we should play a leading 
part in accepting jurisdiction of the 
Court. It is said that thirty-eight na- 
tions have accepted compulsory juris- 
diction. This statement is repeated with 
unquestionable good faith because it 
appears in the United Nations publica- 
tion (See Everyman’s United Nations. 
1959, page 380). 

The 1958-59 Year Book of the Inter- 
national Court of Justice sets out the 
text of all the declarations of accept- 
ance of the compulsory jurisdiction of 
the Court. The declarations of accept- 
ance of twenty-one of the thirty-eight 
nations can be terminated upon giving 
notice, without any time requirement. 
The acceptances of the six members of 
the British Commonwealth of Nations 
which have accepted are by their ex- 
pressed language terminable on notice 
given. So are those of six other nations. 
In the case of nine other nations, there 
is neither any unexpired term to run 
nor any time required for notice of 
termination and, therefore, these ac- 
ceptances are terminable at will. That 
leaves out of the thirty-eight nations 
only seventeen whose acceptances have 
an unexpired term to run or a require- 
ment for advance notice (usually six 
months as in the case of the United 
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States). Two of these are not members 
of the United Nations, so it would ap. 
pear correct to say that only fifteen 
United Nations countries have accepted 
compulsory jurisdiction in a real sense 
(i.e., not terminable forthwith upon 
giving notice). 

For the United States to terminate 
its acceptance requires six months’ ad. 
vance notice. We should then be vul- 
nerable to proceedings by unfriendly 
nations for the six months’ period and, 
of course, termination would not end 
pending disputes. The United Kingdom 
was too smart to get caught that way 
because their acceptance of jurisdiction 
excludes disputes by any nations which 
have not accepted compulsory jurisdic. 
tion at least twelve months before the 
proceedings are started. 

So it appears that we are already 
out in front of sixty-seven United Na- 
tions countries in the extent to which 
we have accepted jurisdiction of the 
World Court. 

Joun B. Gest 


tiladelphia, Pennsylvania 
Philadelpk P yl 


Shakespeare Was Oxford, 
Not Christopher Marlowe 

Benjamin Wham, a brilliant lawyer, 
presents a skilful argument for Mar- 
lowe as Shakespeare, but it is based 
upon two false assumptions. He has 
rationalized the case for Marlowe with- 
out having examined the evidence. 

His assumption from the similarity 
of many phrases used by Shakespeare 
and Marlowe is that Shakespeare took 
them from Marlowe. But the logical 
deduction when two writers show a 
marked similarity in their work is that 
the lesser has borrowed from the 
greater genius. 

Edward de Vere, who adopted the 
pseudonym “Shakespeare”, was four- 
teen years older than Marlowe. He 
maintained latter’s 
adult life a workshop where the play- 


throughout the 


wrights of the day learned their craft 
from their brilliant patron. Marlowe 
became saturated with the Shakespeare- 
an idiom and worked, as Lyly, Kyd. 
Dekker, Thomas Watson and the others 
did, on the master’s generously be- 
stowed material. One of de Vere’s early 
plays, Edward 11, which he abandoned 
after writing the superior Richard II, 

(Continued on page 698) 
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spent on that client's case 2 


You can’t get paid for time and disbursements you overlooked... 


a pad of Time Slips can solve this problem completely! 
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x AMERICA'S LARGEST PRINTERS TO THE PROFESSIONS 
NOW SERVING LAWYERS FROM COAST TO COAST. 


* THE SAME HIGH QUALITY AT LOW PRICES .. . ENJOYED BY 
THE DOCTORS OF AMERICA FOR OVER A QUARTER 
OF A CENTURY. 


YE oC WHERE =LIFE LONG CUSTOMERS BUY WITH CONFIDENCE 
BECAUSE SATISFACTION 1S UNCONDITIONALLY 
GUARANTEED. 
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PROFESSIONAL PRINTING COMPANY. INC. 9 
NEW HYDE PARK. N. Y. 


Gentlemen: 
Please send me samples of items checked at right and your 


latest catalogue. 


NAME 





ADDRESS 





ciTy STATE 
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For other items — please write. 
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Announcements 
Billheads 

Business Cards 

Case Capsule 
Correspondence Cards 
Envelopes 

Foolscap 

Legal Covers 

Legal Paper 
Letterheads 
Memorandum Slips 
Onion Skin 

Petty Cash Vouchers 
Receipt Slips 

Reply Envelopes 
Self-Sealing Envelopes 


Telephone Message Slips 


Time Slips 
Utility Envelopes 
Will Cover 
Will Envelope 
Will Paper 
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profitable practice 
management 


: 
; 
< 
K 
iy 
ys 
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e An accurate picture of 
your practice! 

@ Organizes your productive 
time for higher earnings! 


e Ideal for cost-analysis! 


DAILY LOG Practice Management Record Forms act as ‘head- 
quvarters’’ for all data necessary to plan your work more efficiently 
keep your practice on a 


help you get things done on time 
smooth running basis day after day. You 


have a ‘‘standard practice’ on all essential data 
receipts, payroll, listing of business. Adaptable to any practice — 
pays for itself in billings normally forgotten. 


Prices: Complete set of forms for one year 
Forms bound in top quality 3-ring binder 
Pro-rata price, 60c per month for balance 
of year. Satisfaction guaranteed. 


THE COLWELL 


950 University Ave., Champaign, Illinois 


MAIL Please send me FREE sample pages and literature on 
COUPON the Colwell Daily Log for Lawyers. 
Topay! | NAME ne 
ADDRESS 
4 CITY 


















and your secretary will 
- charges, 


COMPANY 


SA 








LAW OFFICE 
ORGANIZATION 


Reginald Heber Smith 
OF THE BOSTON BAR 


Our sixth reprinting of 
this useful pamphlet 


Copies may be secured 


AMERICAN BAR 
ASSOCIATION JOURNAL 


1155 East Sixtieth Street 





y 


Price 50 cents 


from 


Chicago 37, Illinois 














(Continued from page 696) 

was many years later mistakenly at- 
tributed to Marlowe, although it is of 
an entirely different quality from Tam- 
Dr. Faustus, The Jew of 
Malta. Incidentally, Marlowe was not 


burlaine, 


a feudal knight, as Shakespeare obvi- 
He 


different milieu. 


ously was. wrote in and of a 
Edward de Vere was the only poet 
save Marlowe who has been discussed 
in the JoURNAL’s series of articles. 
Bacon was not a poet, nor was Shak- 
sper of Stratford. 
Mr. Whaim’s other 


sumption is that 


this despite the verdict of 


erroneous as- 
Marlowe was not 
murdered 
the coroner’s inquest, which was con- 
firiued by a careful study of the facts 
made by Sir George Greenwood. M.P. 
Moreover, Mr. Wham says that Mar- 
lowe was “a find” of Calvin Hoffman’s 
during the last few years. Actually, 
Marlowe was put forth as Shakespeare 
by a young woman in London in 1925 
who sought to prove that he had not 
been murdered. Her arguments were 


disproved by Sir George Greenwood. 
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Shakespeare was a nobleman and 
courtier, beloved of the Queen: he was 
allowed to write what he pleased. even 
about the deposition of monarchs. as 
no other playwright was. Marlowe’s 
translation of Ovid’s Elegies was cen- 
sored and destroyed by the authorities, 
as Nashe’s Isle of Dogges was. An un- 
derstanding of Elizabethan conditions 
makes it clear that neither Marlowe 
nor Shaksper could have been Shake- 
speare. 

DoroTHY AND CHARLTON OGBURN 
New York, New York 


Birth Certificates 
in California 

The Department of Public Health of 
San Diego County is receiving legal 
birth 
children born in San Diego County 


papers amending records of 
with increasing frequency from attor- 
neys in other states. These attorneys 
apparently are not informed that in 
California only the State Registrar can 
accept the documents, order all state 
and local copies of the original record 
sealed and substitute an amended cer- 
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tificate. 

Also, attorneys apparently do not 
inform their clients that future certi- 
fied copies of the amended record can 
be obtained only from the state office 
since local offices are’ not permitted 
copies of the amended record. By 
sending these documents to local offices, 
they are defeating the purposes of the 
state procedure, i.e., maintaining the 
secrecy necessary to prevent an unfor- 
tunate disclosure of the child’s natural 
parents in connection with the adoptive 
parents, 

Attorneys appear not to be familiar 
with other legal provisions in Califor- 
nia for amending birth records. A re- 
cent case which came to our attention 
was that of parents who had their name 
legally changed by court order in 
Florida and learned too late that the 
State of California will accept only a 
California court order to seal the orig- 
birth 
amended copy. There are other pro- 
visions in the California Vital Statis- 
tics Law whereby the original birth 


inal record and substitute an 


(Continued on page 701) 
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BONDING 





Fipe nity ano Derosit Company 
HOME OFFICE: BALTIMORE, MD. 


One of America’s Oldest and Strongest Bonding and Insurance Organizations 





Special offer (through July 31 only) 
One Year’s Back Issues 
of LAW WEEK Free! 


Now you can get all the issues of The United States 
LAW WEEK, from July 1959 through June 1960, 
free of charge, as a special bonus for entering a 
one-year subscription. 





The United Stawes Law WEEK 








WHAT YOU GET—each week 
1. Significant federal and state court decisions—all the prece- 
dent-setting cases establishing new principles of law. Typical 
headings: Antitrust, Taxation, Insurance, Public Contracts, 








Labor, Transportation, Trade Regulation, Criminal Law, 





Public Utilities, Railroads. The Bureau of National Affairs, Inc. 
2. Immediate notice of important new federal agency rulings 1233 24th St.. N.W., Washington 7, D.C. 
—among them rulings in the fields of Money and Finance, , 
Aeronautics, Taxation, Public Contracts, Shipping, Labor. _ Please send me, free of charge, all LAW WEEK issues 
from July 1959 through June 1960 as a special bonus for 
3. Supreme Court Opinions, in full text—mailed to you the entering a one-year subscription at $104. Bill me later. I 





same day they are handed down—plus Supreme Court 





Orders, Journal, Docket, Arguments. ments, and all charges will be cancelled. 

4. Summary and Analysis—a five-minute review of new law, 
including an incisive analysis of the leading cases of the NAiMi se) —_ = 
week. 


ORGANIZATION 


understand that I may return all materials express collect 
within 30 days if LAW WEEK does not meet my require- 





plus 





All the issues of LAW WEEK contained in Volume 28 CS 


(July 1959 through June 1960) housed in two durable, cry | _ rover 











attractive binders, as a special subscription bonus. 


July, 1960 + Vol. 46 £699 





BONDS 


— DEBENTURES — 


We specialize in printing 


CERTIFICATES OF INDEBTEDNESS 
TRUST CERTIFICATES 
SCRIP CERTIFICATES 

PURCHASE WARRANTS 


OTHER SPECIAL CERTIFICATES 


EXCELSIOR STATIONERY Co. INC, 


10. Brat 5% Deventure 


" 50 Bonds with stubs, 


Style A (bound or loose) ...$40.00 
STYLE AY 


each additional Bond....... 10 


50 Bonds without stubs, 


os SPICES Sees tows es biuaolsen 45.00 

to or each additional Bond ...... 15 

5 50 Bonds, better quality .... 50.00 
each additional Bond ...... 221% 


ee ae or 
ee Above prices are for Bonds 
aE $100.90 ab of one denomination, 


TATIONERY Co. INC. 7) each additional denomination 4.00 
en Pee Com Brtrwrare keg 
ESS fea All prices are approximate— 

Bonds with coupons, signatures, etc. 


also available .... - Ask for samples 


BOND REGISTERS 


Bond Registers, bound black cloth, red 
back and corners. A-Z. index in front. 


100 name register ...$ 6.25 
200 name register ... 8.00 
300 name register ... 10.00 
500 name register ... 12.50 


Gop Letrerine, per line, 50 cents 

















MEMBERSHIP CERTIFICATES 


—_>- —— 


CORPORATION OR NOTARY PUBLIC SEAIS 





For Non-Profit Corporations 





OFFICIAL POCKET SEAL 


With leatherette case ........ $7.25 





50 Membership certificates, with or 


without stubs, either bound in book 
or unbound 
each additional certificate.. .08 


For non-profit corporations we have 
special printed sets of Minutes and 





By-Laws to fit our minute books. 


DESK SEAL 
No. 0—154” die ....cceeccee cGO00 
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*SUPPLIES FoR WILLS 


¢ WILL COVERS 
Steel Die Engraved as illustrated. 100% rag testament 
ledger 24 Covers—$2.00 100—$7.50 


® WILL ENVELOPES 
Steel Die Engraved as illustrated. 100% rag testament 


ledger 24 Envelopes—$2.00 100—$7.50 


e WILL PAPER 
81x14”, 24 lb. rag content, blue ruled margins at top, 
bottom and sides 100 Sheets—$1.50 500— $6.00 
Attorney’s name, etc.. imprinted black ink separately priced 
for each of above items. Minimum $2.00 per 100—each 
additional 100 or fraction thereof, 50 cents 


¢ WILL RIBBON 


50 yard spool. red or blue satin finish, woven edge acetate 
—$2.75 


(No charge for postage if remittance is sent with order) 


Excelsior Stationery Ca. 
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INSIDE OF 
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COVER 


43 Park Place, New York 7, N. Y. 
BEekman 3-3037 


or ‘BLACK BEAUTY” 
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D0 
” (Co tinued from page 698) . P ° 
- reco d of an illegitimate child may be 4,000, 000 People Live In 


15 seal d, knowledge of which might be 
0 quit’ valuable to an attorney and his M O i | L FE HH O M E S | 
221 lie! t e 

|; discussing this problem with the 


0 oflice of the San Diego County Bar Do you know the law affecting 


{ss ciation, the suggestion was made 


te. that perhaps the American Bar Associ- this growing U. S. population? 
les ition might have facilities to call this 


problem to the attention of its mem- ; 
bership. The proper observance of reci- For Your Library 


al procity laws in amending birth records 


ont. would save this department a great T be & LAW Oo i 


deal of clerical time in returning docu- 


ments and the fees which frequently a i L & ne Oo M s S 
accompany them to the attorney. It MO 
B 


” would also reduce chances for loss of 
valuable legal documents and annoy- Y 
ing delays for clients. 
magia Barnet Hodes — G. Gale Roberson 
EALS We appreciate whatever you may be 


ible to do in this regard. 


7.25 J.B. Askew, M.D. IT COVERS 
sun Diego, California 
Statutes 
{ Comment on 
Mr. Keeney’s Article Ordinances 


~ 


Mr. Keeney, Labor Counsel, U. S. e2 
ny Court Decisions 
Chamber of Commerce, suggests that 


the proposed revisions to the Wage- Taxation 
6.00 FHour Law go “beyond the wildest d 

dreams of all the wide-eyed advocates Zoning 

of federalism”. It is a coincidence that Regulations 
x the publication of his article in the , 


Park Operators 


with the report of the Secretary of Rights and 
— Labor to Congress re his moderate Liabilities 
c recommendations relative to extension 


\pril JoURNAL was contemporaneous 








of the Fair Labor Standards Act. Licensing 
vn Mr. Keeney shows the development ‘= @ 
_ of the coverage provisions of FLSA in 
i most scholarly manner. He _ then From American Bar Association Journal Nov., 1959 
ae makes om unprofessional comment: | «This book should be extremely helpful to all segments of the mobile homes 
wail ‘Typical of creeping government bu- industry as well as the practising attorney and the local government officers who 
ach =p eaucracy, the extent of coverage ex- | are called upon to solve any of the legal problems resulting from the growth of 
panded little by little’—. The fact is | the mobile home as a permanent residence for nearly 2 per cent of the American 
that the federal courts sustained the population. Moreover, it is one more example of the adaptability of the common law 
tate interpretations of the Wage-Hour Divi- system in dealing with problems unimagined when the rules of law were evolved.” 


sion and in many instances the courts 


—Frank M. Covey, Jr. 


tuled in favor of the employer. 


| am at a loss to comprehend why 464 pages $14.75 
Mr. Keeney refuses to understand that 
the non-payment of a minimum wage CM a ae (ne 


(1.00 per hour) would be a burden to 


‘ oP . PUBLICATIONS DIVISION 
commerce, Any unfair competition is 
a burden to commerce. It is obvious MOBILE HOMES MERS. ASSN. 


‘a Ea 


that the employer who pays his adult 20 N. Wacker Drive 
workers a subsistence wage and the Chicago 6, IMinois 





(Continued on page 702) 
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For LAWYERS who want 


e Increased law office efficiency 
e Improved earnings 


LAWYER'S DAY 


Since 1951 


wee RBS A 





left page tells you right page records 
what's to be done today services performed today 


2 pages for each day! 


Time is the lawyer's stock in trade—his 
most precious asset. Good law office man- 
agement demands time conservation, opti- 
mum time utilization, close control over the 
myriad details of reminding, remembering, 
scheduling and time keeping. A well or- 
ganized lawyer cannot afford to rely on loose 
notes, undisciplined jottings on file covers 
and backs of envelopes, or even in memo pads 
which when destroyed leave no record of 
either the reminder or the execution. 

LAWYER’S DAY is the brainchild of a 
busy lawyer, designed exclusively for lawyers. 
It is the five-in-one time record book that 
serves as (1) a daily appointment book, (2) 
a “tickler” reminder system, (3) a daily, 
weekly and monthly work planner, (4) a 
time record, and (5) a diary and permanent 
record of all activities and work done. 
LAWYER'S DAY won't let you forget .. . 
safeguards against failure to bill ALL time 
and ALL the expenses chargeable to every 
matter for every client. 


A COMPLETE SYSTEM OF 


LAW OFFICE MANAGEMENT 





@ LAWYER'S DAY @ NEW CASE MEMO 
@ TIME-DOLLAR LEDGER SHEETS 


LAWYER'S DAY, used with the NEW 
CASE MEMO to initiate all new case infor- 
mation for firm and staff, and the TIME- 
DOLLAR LEDGER SHEET. imprinted on the 
reverse side for posting services from LAW- 
YER’'S DAY, constitute a complete office 
system—for indexing, filing, recording all 
time and disbursements and billing therefor, 
for each and every matter. The lawyer by a 
few simple entries in LAWYER’S DAY and 
NEW CASE MEMO initiates the procedure. 
His staff does all the rest. 

Try the LAWYER’S DAY system on - 
proval. Use coupon below for free sam 
pages and descriptive materials, or mont 
fillers for the rest of the year, on a No Riek 
trial offer. We pay postage if check ac- 
companies order. If not satisfied, return 
within 10 days for full credit or refund. 


MAIL COUPON NOW! 


DAY-TIMERS, Dept. B-7, Allentown, Penna. 


Please ship LAWYER'S DAY & materials as checked 
below © or send samples & descriptive literature 
only ©. 





SR. SIZE JR. SIZE 
Available in 2 sizes 8%" x1l” 8%" x5%” 
FULL YEAR'S PAGES 
Jan. thru Dec., 1961 $8.500 $7.600 


MONTHLY PAGES balance 1960 

beginning with 

a ...., 1960 80¢amo0.0 75¢amo.0 
(month) 

7-RING FULL YR. BINDER 

NEW CASE MEMO = 

TIME-DOLLAR LEDG 

SHEET ON REVERSE” 

SIDE (8%” x 11”) 


$3.95 0 $3.75 0 


100-$2.500 + 500-$9.750 











NAME 

ADDRESS 

CITY STATE 
Check encl. © Bill me O 
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(Continued from page 701) 


statutory premium for overtime cannot 
compete with the employer that hires 
sub-minimum rate in 


children at a 


violation of the maximum hours provi- 
sion of the FLSA. 

The author also implies that there 
is a “FLSA rate”: the Act of Congress 
for twenty-two years has only required 
the payment of a MINIMUM rate and the 
payment of time and a half for over- 
time. Payment of overtime is to be 
computed on the regular rate estab- 
lished by the employer. 

This reader cannot envisage the act 
affecting the 
local business. 


ever very small, purely 
Undoubtedly there will 
be increasing demand to remove ex- 
emptions that now deprive employees 
of the benefit of the law who are en- 
gaged in activities that are clearly 
covered under the commerce clause of 
the Constitution. 

I. F. FRIEDMAN 
Fort Wayne, Indiana 
Mr. Smith’s Figures 
Are Misleading? 


The kindest thing that can be said 


about Reginald H. Smith’s article, 
“Needed: A Bureau of Legal Eco- 
nomics” (May, 1960) is that it was 


badly conceived and even more badly 
executed. 

Many of the income figures cited by 
Mr. Smith are from the depression 
ridden 30’s and have about as much 


relevance to the present as figures 
from the time of Justinian or Black- 
stone. 

Mr. Smith complains of the lack of 
figures and then proceeds to cite three 
studies on the economic condition of 
lawyers. One may stop to inquire how 
many figures are enough. 
folly of this article 


however is the statement that lawyers 


The crowning 


may quadruple their income merely 
by combining in firms of five: 


if [five] lawyers practicing alone in 
1947 had joined together, the net in- 
come of each would have increased 
from $5,759.00 ...to $20.467.00 


If this were only true! But it isn’t, 
and most of us know that it isn’t, even 
without a Bureau of Legal Economics. 

If one 


which Mr. Smith relies show that mem- 


may guess, the figures on 


American Bar Association Journal 


bers of a firm of five have larger jn. 


comes than individual practitioners, 
This is probably true, but it certain\ 
does not warrant the 


Mr. Smith has drawn. 


conclusion that 
If this article is any indication o| 
our needs, far more than the collectio; 
of facts and figures we need care i 
their interpretation. 

HEKBERT FINKELSTEIN 


Houston, Texas 


Admissions to the Bar 
in Illinois 

Some of the figures given for admis 
sions to the Bar in Illinois in the intro. 
Heber Smith's 
A Bureau of Lega 
A.B.A.J. 483; May. 


are not correct. 


duction to Reginald 
“Needed: 
Economics” (46 
1960), 


figures, 


article 


But the correct 
which | am pleased to give 
you, serve only to add force and valid. 
ity to the excellent presentation Mr. 
Smith makes. 

The JOURNAL is correct in stating 
that 490 persons were admitted to the 
Illinois 1959. 
1950, were 
than the 777 stated). 


Admissions in 
1,176 
and in 1955 they 
were 638 (rather than 532). 


Bar in 
however, (rather 
Perhaps 
more significant from a statistical view- 
point than the annual figures is the 
which 
is 677.3. Thus 1959 was almost 30 per 


ten-year average of the 1950's, 


cent less than the decade yearly aver- 
age. 

Even more significant perhaps is the 
ratio of admissions to population. For 
Illinois, three selected computations of 
admissions to the Bar per million of 
population are: 

1950 (adjusted) 90.2 
1959 48.5 
1950-59 annual average 72.8 
RicHarD B, ALLEN 
Counsel, Illinois State 
Bar Association 
Springfield, Illinois 


Motor Accident 
Compensation Study 

Thirty years ago a very distinguished 
group of citizens, many of them mem- 
bers of the American Bar Association, 
functioned under the name of “Com- 
mittee To Study Compensation for Auto- 
mobile Accidents’. This committee was 
established under and made its report 
to the Columbia Council for Research 
February |, 


and Social Sciences on 
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get into this HIGH-PROFIT business NOW! 


Low cash investment...no time 
away from your profession 


Proven opportunity! Hundreds of doctors, lawyers, profes- 
sional men of all kinds are realizing substantial profits from 


small cash outlay in self-service, 


coin-operated laundries 


equipped with Frigidaire Automatic Washers. Customers serve 
themselves. Vending machines take in money and keep it in 
strong boxes for collection. This profitable part-time business 
would require only several hours of your time each week. 
Frigidaire Division of General Motors has wide experience to 
help you; tips on where to locate, how to merchandise and how 
to serve customers most profitably. 


e Dependable, high-quality Frigidaire Automatic Washers, 
with famous 3-Ring Pump Agitator, require little servicing. 


e Fast, efficient 1712-minute Frigidaire washing cycle and 
best water extraction mean more customers per hour, per 


machine, than other washers. 


e Liberal financing on all equipment and installation usually 
available with very little cash required. 
FOR INFORMATION WITHOUT COST OR OBLIGATION 
WRITE: DEPARTMENT 4212, 
FRIGIDAIRE DIVISION, DAYTON 1, OHIO. 


FRIGIDAIRE 


PRODUCT OF GENERAL MOTORS 








32. Portions or discussions of its 
work appeared in the Columbia Law 
Review, the American Bar Association 
Journal, and Law and Contemporary 
Problems. All lawyers are urged to 
read these. 

The chairman of this committee was 
\rthur A. Ballantine; its director was 
Shippen Lewis. Among its members 
were such distinguished lawyers and 
citizens as Charles E. Clark, William 
\. Schnader, Robert S. Marx, Ogden 
L. Mills, Henry W. Taft. William 
Draper Lewis and other most eminent 
\mericans, 

The report made extremely clear 
many of the reasons why the compen- 
sation principle should be applied to 
motor accidents throughout the United 
“tates. In the twenty-eight years which 
have elapsed from its filing little. if 
any, organized interest has been shown 
in carrying forward its work. 

The undersigned is firmly convinced 
that sound application of the compen- 
sution principle to the field of motor 
accidents can do more to aid the ad- 
ministration of justice and the prestige 
of the legal profession in this country 


than any single available course of 
action. More important, the principle 
also is the fairest method of dealing 
with the extremely serious social and 
economic problems arising out of mo- 
tor accidents. 

There are many serious problems 
which require careful exploration and 
study before legislation can be ex- 
pected. To the writer it seems a re- 
sponsibility of the members of the Bar 
to carry forward the work so ably 
begun. There is a profound need for 
lawyers convinced of the soundness of 
and the need fer application of the 
compensation principle to motor acci- 
dents again to unite themselves for 
this purpose. 

The writer would welcome receipt 
of letters from interested lawyers. If 
there is enough interest shown, per- 
haps it might be possible for those 
among them who plan to attend the 
Annual Meeting in Washington, D. €. 
to get together to discuss ways and 
means of implementing this matter. 

WituiaM S. Fort 


Circuit Judge 
Circuit Court of Oregon 
Eugene, Oregon 
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FLY THERE ON 
UNITED AIR LINES! 


AMERICAN BAR ASSOCIATION 
CONVENTION — WASHINGTON 
AUGUST 29 — SEPTEMBER 1 






= 


United Air Lines serves the 
Convention Route of the Na- 


tion—with convenient day and 
night Mainliner® schedules be- 
tween 80 major cities coast to 


coast, and to Hawaii. Service 
includes new DC-8 Jet Main- 
liner—the best of the jets. And, 
of course, United Air Lines 


famous extra care attends you 


all the way. So make sure you 


don’t miss out on this year’s 


convention — fly there on 


United. For reservations 
call your local United Air 


Lines office. 
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A noted jurist of the 19th Century once observed: 


“‘It is not so much to know the law as to know 
WHERE to find it.” 


Now in the last half of the 20th Century the call for an 
“Open Sesame” to our case-law has become imperative. 


To meet this insistent need for an ‘‘Open Sesame” to the 
law of today - - - - an extraordinary case-finding 
index based on the text of Corpus Juris Secundum has 
recently been completed. Here in fact is the long hoped 
for ‘‘law-finder’”’ - - - - a monumental work just com- 
pleted and now in the library of thousands of your fellow 
lawyers. The enthusiastic commendations that have 
come to us are the best evidence of its practical value. 


May we send you details including the special price at 
which C.J.S. is furnished today. 
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\on-Lawyers and the Practice of Law 


Before State and Federal Agencies 


Laying aside the question of what constitutes unauthorized practice of 
the law, Professor Bennett devotes his study to the right of state and 
federal agencies to authorize non-lawyers to practice before them and 
to a discussion of the right of legislative bodies in general to determine 


who shall practice law. 


by Wallace R. Bennett * Professor of Law at the University of Utah 


ah 
| HE PROBLEM OF unauthorized 
practice of law is assuming immense 
importance to the Bar, other profes- 
sions and the public. In the crescendo 
of cases and professional comment on 
the subject, first concern has necessar- 
ily been for an applicable definition of 
what constitutes “the practice of law”. 
In the search of tests to distinguish be- 
iween permissible and improper activi- 
ties by laymen, the approach has been 
largely pragmatic. This article will deal 
primarily with another dimension of 
the question: assuming that given ac- 
tivities constitute the practice of law. 
wherein lies the ultimate constitutional 
power of regulation? 

This broad question will be examined 
by analysis of certain exercises of 
power by state legislatures and admin- 
istrative agencies over the practice of 
tax law, and by consideration of a sig- 
nificant interpretation of regulations 
now asserted by the Secretary of the 
Treasury to the effect that enrolled 
non-lawyers may practice “fully” be- 
fore the Federal Treasury Department. 
[he position here presented is frankly 
born of a concern for the preservation 

the effectiveness of the legal profes- 
sion in the public interest in an age in 
which the quantum of legal rights de- 


termined by administrative bodies ex- 





ceeds that of the courts themselves. 

The thrust of the article is to chal- 
lenge the assumption, seemingly acqui- 
esced in by the Bar almost to a point 
of default, that the legislative branch 
of government has the undoubted con- 
stitutional power to declare and regu- 
late the practice of law, an authority 
that can be and has been delegated in 
particular fields through general en- 
abling acts to designated administra- 
tive agencies, state and federal as the 
case might be. 

A sequence of related inquiries will 
be considered: 

1. What is the nature of the power 
of a state to regulate the practice of 
law within its boundaries; is that func- 
tion legislative or judicial ? 

2. Does the power of the state ex- 
tend to affect lawyers admitted to prac- 
tice before federal courts sitting within 
the state? 

3. Does the state regulatory power 
reach lawyers and lay persons admit- 
ted to practice before a federal depart- 
ment or agency (a) if the federally 
conferred right of representation by 
statute clearly includes what the state 
would deem to be the practice of law, 
and (b) if the federally given right of 
representation does not clearly include 
the practice of law? 


July, 1960 °* 


Nature of the State 
Regulatory Power 

So traditional has been the exercise 
of control by a state over admissions 
to its Bar and the subsequent surveil- 
lance of admitted practitioners that 
reference to constitutional premises is 
seldom made. Sanctioned by the his- 
torical development of our federalist 
system, by reason of reserved powers 
not explicitly or impliedly granted to 
the federal authority, and because the 
attorney is in the highest sense an 
officer of the court in the general ad- 
ministration of justice, the practice of 
law has been subjected to regulation 
by the state in the public interest.' But 
taking as conceded that the state has a 
constitutional authority of some mag- 
nitude vis-d-vis the Federal Govern- 
ment, what is the internal nature of 


this Sent ? Specifically, what is the 
proper tionship between the judi- 


ciary and the legislature in the regula- 
tion of persons practicing law before 
and outside the courts, including ap- 
pearances before state administrative 


agencies ? 


1. See Bradwell v. State of Illinois, 83 U. S. 
(16 Wall.) 130 (1872) (the right to practice law 
in the state courts held not a privilege and im- 
munity of a citizen, and the state's right to reg- 
ulate practice in the state not a power trans- 
ferred to the Federal Government). 
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The position is amply supported— 
especially by recent cases—that, in the 
absence of contrary disposition in the 
state constitution, the authority and 
ultimate responsibility for regulation 
of the practice of law is an inherent 
power of the judiciary. This conclusion 
should not be startling. In our scheme 
of government, legislatures ordinarily 
function to establish general substan- 
tive rules and, at least within wide 
limits, may properly modify the sub- 
ject-matter jurisdiction of the courts: 
the courts, in turn, rightly have au- 
thority to control essentially judicial 
matters.” The power of the courts to 
regulate the Bar and the practice of 
law can be seen as flowing explicitly 
from constitutional provisions granting 
“judicial” power in generic terms, or 
implicitly from the fundamental struc- 
ture of our checks-and-balances con- 


cept of government and division of 
powers. Certainly one independent 


branch of government cannot be wholly 
subservient to the final authority of 
another. 

Some abstract propositions might be 
suggested to test the thesis that certain 
legislative assertions would constitute 
improper encroachment upon this judi- 
cial province. An attempt by a legisla- 
ture by statute to allow any and all 
persons to appear in a representative 
capacity before courts and agencies of 
the state, or (in 1984 fashion) in effect 
to abolish the legal profession by de- 
claring that no person could appear in 
a representative capacity, would pose 
extreme questions of due process and 
absolute constitutional authority, Pru- 
dence avoids such impasses, but merely 
to conceive these possibilities suggests 
the soundness of an explicit or inher- 
ent constitutional limitation of legisla- 
tive power over this vital concern of 
the judiciary. The regulation of the 
Bar and the practice of law is unlike 
the regulation of barbers or physicians 
for the very reasons that the courts and 
the general administration of justice 
are so inextricably affected. 

Yet. should this imply an exclusive 
power in the judiciary over the regu- 
lation of the practice of law outside as 
well What of 


the numerous statutes which prescribe 


as before the courts? 


minimum educational standards for 


admission to the Bar, or which allow 
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practice by laymen before state bodies 
and otherwise? 

The majority of courts have taken 
the position that a legislature may en- 
act reasonable provisions relating to 
admission to the Bar and regulation of 
illegal practice. However, this is usu- 
ally done on the theory that at most 
this is a concurrent exercise, valid un- 
der the police power only so long as 
it does not involve interference with 
or frustration of the courts in the per- 
formance of their duties: or, such 
statutes are permitted on the rationale 
that thev implement the exclusive pre- 
rogative of the court.4 A landmark 
decision on this point is the Rhode 
Island case of Creditor’s Service Cor- 
poration v. Cummings in which the 


court declared: 


Although the Legislature may not 
subvert the power of the judiciary, yet 
it may in the exercise of the police 
power pass laws which are in aid of 
the judicial power that it deems nec- 
essary or expedient. In the exercise of 
this power, the Legislature may prop- 
erly enact a statute designed to pro- 
tect the public against imposition, in- 
competence and dishonesty, but it has 
no power to pass a law granting the 
right to anyone to practice law. The 
former type of tends to 
strengthen the judicial authority to 
regulate the practice of law and so 


enactment 


assists the courts in protecting the 
public against practices that are not 
tolerated from members of the bar. 
while the latter is an encroachment 
upon the judicial power and invalid 
because it is in derogation of the in- 
herent and exclusive prerogative of the 
court. 


That court had previously decided 
that control of practice in the jurisdic- 
both outside the 
courts, was a judicial function under 
the Rhode Island Constitution—an au- 


tion, before and 


thority which “necessarily carries with 
it power to define what constitutes the 
practice of the law and to exclude un. 
authorized persons therefrom”.® None- 
theless. in the face of these decisions 
there is in that state a statute which 
undertakes to allow accountants to 
give advice on certain aspects of tax 
law as follows: 
Practices permitted to persons not 
members of the Bar. Nothing... shall 
be construed to limit or prevent... 
Paragraph (7). Any certified public 
accountant or member of the Ameri- 
can Institute of Accountants from ap- 
pearing or acting as a representative 
of another person before any federal, 
state, or municipal department, board 
division, department, commission, agen- 
cy or any body other than a court, 
authorized or constituted by law to 
determine any question of fact affect- 
ing the imposition or adjustment of 
taxes or regarding any financial or 
accounting matter, or from preparing 
for or on behalf of another person any 
federal, state or municipal return or 
report of any nature or description, or 
advising another person in relation to 
the preparation of any such return or 
report.? 


The code in a subsequent paragraph 
undertakes to authorize “any public 
accountant” (i.e., one not certified) to 
advise concerning the “imposition or 
adjustment of taxes” and to prepare 
“any federal, state or municipal tax 
return or tax report” provided only 
that the public accountant not solicit 
business by public advertising.* 

Is such a statute unconstitutional? 
The factors implicit in the question 
must be evaluated. 

Whether the judicial power over the 
practice of law be characterized as 
“exclusive” allowing only for legisla- 
tion in aid of the courts, or as “con- 
current” providing the legislative ac- 








2. Cf. U. S. v. Klein, 80 U. S. (13 Wall.) 128 
(1872) (the Court declared unconstitutional, as 
an invasion of the judicial function, a congres- 
sional attempt to prescribe a rule of decision 
retroactively in a pending case). 

3. Power to declare rules of procedure pre- 
sents problems similar in some respects to con- 
trol of the practice of law. Although primarily 
of internal consequence to the judiciary, rules 
of procedure have frequently been promulgated 
by supreme courts pursuant to specific legisla- 
tive enactments. This historical concession ob- 
viated inter-governmental conflicts. However. 
in Kolkman.v. People, 89 Colo. 8, 300 Pac. 575 
(1931), for instance, the question of final power 
did arise and the court held it was an inherent 
right of a court to make its own rules without 
the authorization of statute. The court cited 
Wigmore, All Legislative Rules for Judiciary 
Procedure Are Void Constitutionally, 23 Itt. L 
Rev. 276 (1929). Cf. Levin and Amsterdam, 
Legislative Control Over Judicial Rule-Making: 
A Problem of Constitutional Revision, 107 Pa 
L. Rev. 1 (1958), su*gesting that this power has 
been so long conceded to be legislative that a 
constitutional grant to the courts is necessary. 
The problem of rule-making power and reform 


in the federal system prompted one commenta- 
tor to report: “the literature in favor of the 
rule-making authority in the courts is now so 
extensive that even the bibliographies cannot 
be included here’’. Clark, The Influence of the 
Federal Procedure Reform, 13 Law anp Con- 
TEMP. Prosi. 144, 160 (1948). Ramstead v 
Morgan, 347 P. 2d 594 (Ore., 1959). 

4. E.g., Application of Sedillo, 347 P. 2d 162 
(N. M., 1959). In re Opinion of the Justices, 289 
Mass. 607, 194 N.E. 313 (1935); Application of 
Kaufman, 69 Ida. 297, 206 P. 2d 528 (1949); 
Hulse v. Criger, 363 Mo. 26, 247 S.W. 2d 855 
(1952); West Va. Bar Assn. v. Earley, 109 S.E 
2d 420 (W. Va. 1959): cf. Clark v. Austin, 340 
Mo. 467, 101 S.W. 2d 977 (1937). 

5. 57 R. I. 291, 190 Atl. 2, 8 (1937). 

6. Rhode Island Bar Assn. v. Automobile 
Serv. Assn., 55 R. I. 122, 179 Atl. 139, 142 (1935) 

7. Rhode Island Genl. Laws 1956, 11-27-11 
(7). On legislation in the various states see 
Otterbourg, A Study of Unauthorized Practice 
of Law. App. I. UNAUTHORIZED PrRAcTICE NEWS 
(Special Issue, 1951). 

. Rhode Island General Laws, 1956 §11-27- 
11(9). 
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tio is not inimical to the functioning 
{ ne courts, or even if the power be 


dec ned “legislative” subject to a test 
{ easonableness which takes account 


fects on the general administration 


ustice and due process, the judi- 


ia’) is asserting final authority. 
he most profound rebuttal which 
ht be advanced and which has not 


fully considered by the courts is 


however reluctant 


initially, the 
ourts have come to sustain legislative 
delegations of some adjudicative func- 
consistent 
still 
assertion of their own au- 


is to executive agencies: 
this, 
justify an 


tl 


with how can the courts 
thority in the regulation of the practice 
of law as an essentially judicial con- 
cern? In reply it is suggested that the 
reasons of facility and expertise which 
made it practicable that certain de- 
cisions of law as well as of fact be 
entrusted to administrative agencies do 
not demand abandonment of the estab- 
lished rule of the judiciary as respects 
supervision of the practice of law and 


Whatever 


venience might be gained in agency ad- 


those practicing law. con- 


ministration is offset by other prac- 


tical considerations which buttress 
the constitutional precedents _ that 
judicial power in nature and _ logic 


extends to surveillance of the practice 
law. Given the present framework 
of divided subject-matter jurisdiction 
hetween courts and agencies, the pres- 
ervation of an effective system would 
seem to require over-all judicial re- 
sponsibility for the administration of 
justice to the end that those rendering 
legal advice in everyday intercourse 
be qualified generally in the law and 
he coherently governed, and order 
that the process of judicial review of 
administrative adjudications and of ad- 
ministrative decision-making on points 
of law be adequately guided by the 
learning of the legal profession. 


\rgument will be made by other 
professions, such as accountants, that 
the legal profession. through its close 
affinity to the judiciary, is insulated 
artificial 


And 


certainly ultimate judicial control of 


against competition in an 


domain: “the practice of law” 
the practice must inure to the public 
benefit in the long run. To be sure, 
the determination of the court is 


|ounded by the limitation that it must 





comport with the due process guaran- 


’ and 


tees of the Federal Constitution :' 
a particular state constitution might be 
amended expressly to redistribute the 
power to regulate to the legislature; 
but the primary safeguards and justi- 
fication for judicial regulation lie in 
the especial judgment of the bench in 
this critical area. The determination of 
what constitutes the practice of law in 


a given situation and judgment as to 
the constitutionality of legislation which 
affects the practice of law must be ex- 
pected to reflect consideration for other 
specialists in matters which bear a re- 
lationship to law; it should as well re- 
flect a perceptive understanding of ef- 
fects on the administration of justice, 
adequate protection of individuals’ 
legal rights, and on the maintenance of 
the profession charged with the highest 
responsibilities of representation. 

It is submitted that a statute would 
and should be deemed an improper 
exercise of legislative power if it can 
be read as extending to authorize lay- 
men to practice law with significant 
consequent effects, direct and indirect, 
judicial concerns. Of 


skilled 


ing and preparing financial data, ought 


on important 


course, accountants, in record- 
to render their services to the public 
and to administrative bodies in the tax 
field as in accounting generally. But 
statutes can be drafted to permit this 
contribution without also providing a 
carte blanche for persons untrained in 
the legal system and beyond judicial 
cognizance to render legal advice in 
day-to-day activities outside courts and 
agencies and to stand as advocates in 
matters concerning essentially legal 
problems in the interpretation of tax 
statutes and case precedent. 
A fortiori, if a state administrative 
agency is not explicitly delegated power 
by the legislature to define and regu- 





9. See Schware v. Board of Bar Examiners 
of New Mezico, 353 U. S. 232 (1957). Konigs- 
berg v. State Bar of California, 353 U. S. 252 
(1957). Cf. In re Lockwood, 154 U. S.116 (1894). 

10. See e.g., Chicago Bar Assn. v. United 
Taxpayers of America, 312 Ill. App. 243, 38 
N.E. 2d 349 (1941) (C.P.A. practicing as “‘tax 
counsel” appeared before state Department of 
Finance pursuant to the Department's rules 
implementing a state statute authorizing “rea- 
sonable rules and regulations” in administra- 
tion; held such representation constituted the 
practice of law and consequently the Depart- 
ment rule was void). People v. People’s Stock 
Yards State Bank, 344 Ill. 462, 176 N.E. 901, 907 
(1931) (“It follows that any rule adopted by 
the commission, purporting to bestow suc 
privilege upon one not a or licensed attorney 
at law, is void.”’) Earley v. West Va. Bar Assn., 
109 S.E. 2d 420 (W. Va. 1959) (‘I am unable 
to construe this statute, or other, as giving au- 
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late the practice of law before it, ad- 
ministrative rules undertaking to do so 
should be deemed invalid.!” 


State Power and 
Practice in Federal Courts 

To probe further the nature and ex- 
tent of state power in the regulation 
of the practice of law within its juris- 
diction, the relationship of the federal 
courts will be considered. 

This federal-state problem has been 
most recently considered by the Penn- 
sylvania Supreme Court. 
v. Kovrak"! 


admitted to practice before the federal 


In Ginsburg 
the defendant had been 


court for the Eastern District of Penn- 
sylvania and other federal courts in- 
United States 


but was not a member of the 


cluding the Supreme 
Court, 
Pennsylvania Bar. He had established 
a law office in Pennsylvania. Respond- 
ing to allegations of violation of the 
state’s penal statute governing illegal 
practice, the defendant contended that 
he was only practicing federal tax law. 
The Supreme Court of Pennsylvania 
affirmed the trial court in granting an 
injunction asserting that the practice 
of law is local in nature subject to state 
regulation and that admission to the 
federal courts does not authorize an 
attorney to carry on a practice of fed- 
eral law within the district. In a factu- 


ally similar Florida case the court 


stated: 


It follows that those who hold them- 
selves out to practice in any field or 
phase of law must be members of the 
Florida Bar, amenable to the rules and 
regulations of Florida courts.!= 


It would seem that the federal judi- 
ciary has certain inherent power to 
determine the membership of its Bar,'* 
just as it has been suggested above re- 
garding state court power relative to 





thority to the Commissioner to permit a claim- 
ant to appear...by an agent. e holding of 
this court, however, is that even the Legisla- 
ture lacks the power to give to the Commis- 
sioner the right to permit a claimant or em- 
ployer to appear by a layman in hearings be- 
fore the Commissioner or his trial examiners, 
if such appearance and services fall, as they do 
in the case at bar, within the category of the 
ae of law’’) 

392 Pa. 143, 139 A. 2d 889, spoum dis- 
hand per curiam 79 S. Ct. 95 (1958) 

12. Petition of Kearney, 63 So. 2d 630, 631 
(Fla. 1953). See also In re Summers, 325 Ss. 
561 (1945); In re Bailey, 50 Mont. 365, 146 Pac. 
1101 (1915): In re Morse, 98 Vt. 85, 126 Atl. 
550 (1924); Berk v. Alabama, 225 Ala. 324, 142 
So. 832 (1932). 


13. Ex parte Secombe, 60 U. S. (19 How.) 9 
(1856). 
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But, does it follow that 
out-of-court incidents of federal prac- 


the legislature. 


tice within the state are thereby 
thorized ? 


au- 
Certainly the federal 
little 


were restricted exclusively to court ap- 


right 
would be of significance if it 
pearances: on the other hand the state’s 


substantial interest and power of effec- 


tive regulation could in this way be 
materially circumscribed or circum- 
vented.!4 

This question of final power has 


been treated with particular deference 
by the federal courts. For while in the 
case of Theard v. United States.'” the 
U. S. Supreme Court held that disbar- 
ment in a federal court does not follow 
ipso facto from a state disbarment, the 
general federal position may be char- 
acterized as placing the state para- 
mount, although certainly not unquali- 
fiedly pre-eminent, in this federal-state 
The United States Su- 


preme Court in /n re Isserman, for in- 


relationship. 
stance, observed: 


This court (as well as Federal courts 
in general) does not conduct independ- 
ent examinations for admission to its 
bar. To do so would be to duplicate 


needlessly the machinery established 
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by the states whose function it has 
traditionally been to determine who 
shall stand to the bar.16 


To avoid conflicts, local federal dis- 
trict court rules have customarily been 
construed to harmonize with state ac- 
tion.'* Certainly the federal judiciary 
has been properly reluctant to assert 
any broad ground of federal supremacy. 
The practical solution is one of comity, 
accommodating competing interests in 
a federalist system. 

Considering the extent to which state- 
created rights of its citizens are today 
adjudicated in federal courts sitting in 
the jurisdiction, and the consequent 
legitimate interest of the state in the 
proficiency of representation in that 
federal forum; considering further the 
fact that in this sensitive area of over- 
lapping concern, the state Bar has tra- 
ditionally been the effective medium of 
supervision and regulation of the prac- 
titioner, it would seem that the concern 
of the state should here be accorded 
first respect—up to the point where 
significant federal interests can only 
best be safeguarded by assertion of 
the independent federal judicial au- 
thority. 


The State and 
Federal Agencies 

The question whether a federal ad- 
ministrative agency can confer a right 
of representation which includes what 
the particular state might deem to be 
the practice of law is urgently posed in 
the 1956 by 


Secretary Humphrey of Section 10.2 of 


interpretation given in 


Treasury Department Circular 230.'* 
Extracts from this important inter- 


pretation are as follows: 


Congress has given the Treasury De- 
partment the responsibility of regulat- 
ing practice before the Department... 
It is the intention of the Department 
that all persons enrolled to practice 
before it be permitted to fully repre- 


14. The Court of Appeals for the Ninth Cir- 
cuit recognized this difficulty by dicta in Matter 
of Wasserman, 240 F. 2d 213, 216 (9th Cir 
1956): “The Oe that some attorney, whe 
has been admitted to the Bar in some state 
which inadequately tested his professiona! 
standards of ethics, integrity and knowledge or 
who subsequently was guilty of unprofessional 
conduct there, might be permitted to practice 
law in California by admission generally to the 
United States District Court in the latter state 
is a grave one.” 


— 354 U.S. 278 (1957). 


345 U. S. 286, 287 (1953). Cf. Ex parte 
Metiue 211 Cal. 57, 293 P. 47 (1930). 
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sent their clients... the scope of prac. 
tice (of agents as well as attorneys) 
before the Department comprehends 
all matters connected with the pre. 
sentation of a client’s interest to the 
Treasury Department... The second 
proviso of that subsection states that 
nothing in the regulations is to be con. 
strued as authorizing persons not 
members of the bar to practice law... 
It is not the intention of the Depart- 
ment that this second proviso should 
be interpreted as an election by the 
Department not to exercise fully its 
responsibility to determine the proper 
scope of practice by enrolled agents 
and attorneys before the Department. 
It should be equally clear that the De. 
partment does not have the responsibil- 
ity nor the authority to regulate the 
professional activities of lawyers and 
accountants beyond the scope of their 
practice before the Department. .. 


This interpretation was perhaps most 
immediately prompted by a California 
Superior Court opinion in Agran y. 
Shapiro'® which held that an account- 
ant in preparing an application for a 
loss carryback adjustment and resisting 
an additional assessment before th 
Treasury Department was unlawfully 
engaged in the practice of law. 
ments on this 


In com. 
case, adverting to th: 
question of state power, flat assertions 
have been published that “the Depart- 
ment seems to be asserting its un 
doubted power under the ‘supremacy 
clause’ of the Constitution and its own 
enabling act to define its scope of pre« 
tice and to allow non-lawyers to pe - 
form legal services within such scope. 
regardless of the strictures of state law 
with respect to the ‘unauthorized prac- 
Mathias F. Correa. 
Institute of 
contends: “the 
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tice of law 
counsel to the American 
Accountants similarly 
Treasury has fully preempted the field 
of regulation of practice before the De- 


partment”.?! By way of further asser- 


tion, the Department in November, 
1958, amended Circular 230 formally 
to define “practice” before the Internal 


17. E.g., Piorkowski v. Aptian American — 
Co., 131 F. ms 553 (S.D. N.Y. 1955). 
court there concluded ant its resident jolt 
rule would not preclude injunction granted by 
a state court: “the maintenance of an office by 
an attorney in New York State gee that 
the attorney is admitted to the Bar of New 
York State’. Id. at 554. 

18. 21 Fed. Reg. 833 (February 7. 1956), now 
31 C.F.R., Subtitle A, §10, amended 23 Fed. Reg 
9261 (November 29, 1958) 

19. 127 Cal. App. 2d 807, 273 P. 2d 619 (1954). 

20. See the opinion of Reuben Clark, Wash- 
ington. D. C., attorney, in 4 JouRNAL or Taxa- 
TION 216. 217 (1956). 

21. 5 JourNAL OF TAXATION 231 (1958). 
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Rev nue Service and extended non- 
law\er representation.-7 

s)ould the Treasury Department and 
such, quasi-judicial federal agencies as 
ihe fax Court undertake to define, to 
allow and to regulate practice irrespec- 
tive of state determinations to a greater 
extent 
selves? On the question of power, does 


than the federal courts them- 


ihe determination of what constitutes 
the practice of law become a federal 
question because a federal agency or 
some federal interest of whatever im- 
portance is involved? Even more spe- 
ifically, may a federal agency solely 
hy reason of its administrative concern 
ind pursuant to some general grant 
{ authority by Congress proceed to 
declare, as has the Treasury Depart- 
ment, what constitutes the practice and 
who may practice in a particular field 
before, and quite necessarily outside 
the agency? 

There are reasons why a_ federal 
this 


authority: its own expertise and need 


agency would wish to exercise 
for large numbers of specialist-practi- 
tioners, uniformity, established custom, 
informality of hearing and settlement 
procedures at least at the lower ad- 
ministrative levels. Admittedly, practice 
before an executive department of the 
Federal Government may not require 
i knowledge of procedural rules of law 
obtaining in the courts. Yet, with re- 
gard to the Treasury Department and 
l'ax Court, there is a need in the public 
interest for competence of counsel in 
concepts not only of the technical tax 
statutes but of contracts, property, con- 
stitutional law—indeed general law. 
Certainly, the privilege of represen- 
tation and audience before a federal 
agency could not be meaningful unless 
there were a corresponding right of 
consultation and preparation allowed 
within the geographical confines of the 
several states. Thus, within a given 
the federal 
would be dictating to the states and 


branch of law, agency 
regulating conduct beyond the scope 
of practice before the department it- 
self: this, notwithstanding the agency’s 
relative lack of facilities for surveil- 
lance of professional standards, and the 
har’s consequent inability to regulate 


the competence and ethics of federally 
authorized lay practitioners.** 

But as a matter of the constitutional 
disposition of federal and state power 
it is more crucial to inquire whether 
Congress, pursuant to the supremacy 
clause and by an explicit federal stat- 
ute, could declare that the practice of 
law in a certain field was subject to 
federal determination and regulation. 
The question cannot be answered cate- 
gorically. The judicial judgment should 
be whether the need for federal defini- 
tion and regulation of the practice of 
law in a given field is reasonably neces- 
sary and proper to effectuate explicitly 
granted federal constitutional powers, 
such as the right of the Federal Gov- 
ernment to tax. The court would have 
to consider this congressional exercise 
of power in relation to the implicit and 
explicit powers of the federal courts 
themselves to regulate the practice of 
federal law as an internal matter of 
federal regulatory authority, and then 
as against state legislative and judicial 
power, as state interests are there re- 
flected. In this process of decision, the 
court could not be unmindful of the 
convenience of uniformity in national 
matters, and the need to preserve final 
federal determination of vital federal 
interests. However, the court would 
also be aware that such statutes would 
be disruptive of a traditional balance 
in federal-state relationships. In our 
system of federalism, which allows for 
the functioning and vindication of 
federal authority in a framework of 
essentially independent state law, state 
power and court decisions frequently 
involve and affect 
Thus, for instance, the mere presence 


federal elements. 
of a federal agency as a party or the 
fact that a federal administrative order 
is involved does not make a matter 


wholly “federal” in nature.** The think- 


ing of the United States Supreme Court 





22. 23 Fed. Reg. 9261 (November 29, 1958). 

23. The Treasury Department in its present 
regulations does define thirty instances of “Dis- 
reputable Conduct’’, for example ‘solicitation 
of practice in any unethical or unprofessional 
manner”’. 31 C.F.R. Subtitle A, §10.51. And to 
whatever extent it may be effective: “It shall 
be the duty of an enrolled attorney or agent, 
when requested by the Director of Practice, to 
— the Director with information he may 
ave concerning violation of the regulations... 
unless such information is privileged.’ Ibid. 
§10.22(b). 

24. E.g., Reconstruction Finance Corp. v. 
Beaver County, 328 U. S. 204 (1946). Cf. Wasser- 


Non-Lawyers and State and Federal Agencies 
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as reflected in Regents of the University 
System of Georgia v. Carroll? is that 
federal law often functions interstitially 
in character, depending upon state de- 
termination of surrounding legal rela- 
tionships. It is submitted that on 
balance the needs of the Treasury De- 
partment in the administration of the 
federal tax statutes are not sufficiently 
hampered by state determinations of 
what constitutes the practice of tax law 
and the regulation of persons prac- 
ticing law to justify a federal statute 
divesting this long-established state re- 
sponsibility. 

But the question of ultimate power 
is not put by the Treasury Depart- 
230 
interpretation. Congress simply has not 


ment’s Circular and its current 
made a clear grant of authority to that 
agency to allow non-lawyers to practice 
law before it, and necessarily to affect 
the practice of tax law outside the con- 
fines of the department.?° By the Act 
of July 7, 1884, Section 3,°7 the Secre- 
tary of the Treasury was authorized by 
Congress to prescribe “regulations gov- 
erning the recognition of agents... 
representing claimants before his De- 
partment...” Pursuant to that statu- 
tory authority the Secretary issued Cir- 
cular 230 which provided among other 
things, as quoted above, that “nothing 
in the regulations in this part shall be 
construed as authorizing persons not 
members of the bar to practice law”. 
The present interpretation of Circu- 
lar 230 rendered in 1956, and the 
amendment on November 29, 1958, 
which undertook to define “practice” 
and to allow even unenrolled persons 
certain latitude of representation be- 
fore the department almost certainly 
cannot be said to be congressionally 
authorized declarations properly dis- 
placing state power in the face of all 


countervailing considerations. 


vogel v. Meyerowitz, 300 N. Y. 125, 89 N.E. 2d 
712 (1949). 

25. 338 U. S. 586 (1950). 

26. For a similar interpretation of a former 
U. S. Patent Office rule that certain non-lawyers 
might represent applicants before it see Chicago 
Bar Assn. v. Kellogg, 338 Ill. App. 618, 88 N.E. 
2d 519 (1949). Cf. Merrick v. American Security 
and Trust Co., 107 F. 2d 271 (1939); Brooks v. 
Mandel-Wittle Co., 54 F. 2d 992 (1932), Learned 
Hand dissenting (held state could not deprive 
U. S. Customs Court of right to permit laymen 
to practice before it). 


27. 23 Stat. 258 (1884), 5 U.S.C. §261 (1946). 
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Let’s Incorporate Blackacre 


by W. O. Weaver ¢ 


Down THROUGH the ages, legal 
practitioners in agricultural communi- 
ties have been plagued with the descent 
and management of fractional interests 
in real estate. Classic statutory provi- 
sions distributing dower to a widow 
and the balance of the estate to heirs 
in undivided fractional shares, varying 
in amounts from state to state, may be 
based upon conceptions of equitable 
distribution of a decedent’s property, 
but they leave much to be desired in 
a typical farm estate. 

Most lawyers have been confronted 
with the practical problems of an in- 
testate farmer’s estate. The owner dies 
leaving a 240-acre farm and a sub- 
stantial amount of personal property. 
consisting usually of farm machinery. 
livestock, The 


widow takes her one-third share and 


grain on hand, ete. 
the children divide the other two thirds. 
The greater their number, the smaller 
is the undivided fractional interest of 
each. The use of a will does alleviate 
the fragmentation of the estate in some 
cases, and joint tenancies may tend to 
postpone it, but in far too many cases 
the problem remains. 


The 


themselves in this situation are usually 


widow and children finding 
presented with three courses of action. 
First, they may continue to operate 
the farm under what amounts to an 
“involuntary” partnership. Far too 
often 


rangement; a formal partnership agree- 


this is a loose, hit-or-miss ar- 
ment is rare. If the operation is not 
on a businesslike basis. there may soon 


be a suit for an accounting with ac- 


710 





The flexibility of the corporate form, plus the sometimes substantial 
tax savings that it makes possible, makes it a valuable too! for the farmer 


with an estate problem. Mr. Weaver suggests how farm incorporation 


may be used to achieve many ends. 


of the lowa Bar (Wapello) 


companying family dissension. Second, 
if they can agree on price and the 
terms of sale, the farm business may 
be sold by agreement. The lawyer as- 
sisting with this solution may liken his 
task to that of shepherding a flock of 
quail. Third, of course, there is the 
possibility of partition or the threat of 
partition and forced sale. As a result 
of this find 
buying the others out. This may re- 


we oftentimes one heir 
quire heavy financing with many years 
of payments ahead, starting the cycle 
so common in rural communities, 
where the heir clears the farm about 
the time he is ready to die, and the 
process starts over again with one of 


his venturesome children. 


A Revolution 
in Agriculture 

The pattern of development in com- 
mercial agriculture offers a solution 
which may help the country lawyer cut 
of this dilemma. A revolution is occur- 
ring in agriculture. The smal! farmer 
trying to exist on 80 acres is following 
the trail of the American bison and is 
disappearing. The use of power agri- 
cultural machinery enables an operator 
to farm large acreages with compara- 
tive ease. As a matter of fact, it is 
economically unsound to do other- 
wise; the term applied is “economics 
of scale”. Whether we like it or not. 
this has led to the crowding out of 
the small farmer and the concentration 
of the land in larger units. 

Following this, the operation takes 


on new aspects. Businesslike methods 
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are required. Financing requirements 
are substantial, and the owner, upon 
death, leaves an estate of sizable pro- 
portions. The increased complexity and 
the value of the assets involved in the 
farm business make the corporate form 
attractive and proper. An asset value of 
$100,000 has been used by some as 
the break-over point for incorporation. 
However, there are other important 
considerations. Many states are revis- 
ing their corporate laws to facilitate 
the formation of corporations and per- 
mit liberal management provisions. 
Taxwise, there may be distinct advan- 
tages, to be discussed later, such as a 
Sub-Chapter 5 election to tax corporate 
income to the stockholders, pension 
plans, gifts to minors under the new 
acts, etc. Estate planning considera- 
tions are all important. 

At this point it might be well to 
guard the reader against a misconcep- 
the 
might be inferred that the corporation 


tion. From above discussion it 
is only for the large land-holder, or 
the agricultural combine, or perhaps a 
device for the sale of stock to the public 
who might want to enter farming by 
It is 
true that the corporate form of busi- 


way of the stockholder route. 


ness organization may be so used. But 
our interest is in the great benefits that 
incorporation may offer to the owner 
of “Blackacre”, the average size family 
farm of 160 acres, or thereabout. Let’s 
consider some of these advantages. 
First, there is the important con- 
sideration of estate planning. Suppose 
a farmer has title to 240 acres of real 
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ete in his own name. He incor- 
tes his operation, transfers the 
ige, along with the personal prop- 
rt. used on the farm, to the corpora- 
in a tax-free transaction, and 
vit draws stock representing the value 
{ | is contribution. He now owns 100 
ner cent of the stock in the new ven- 
Then, over a period of time to 
sia, within the exclusions and exemp- 
of the gift tax, he divests himself 
{ 19 per cent of the shares by gifts to 
his wife and children. He still has con- 
trol by his 51 per cent of the shares. 
ul he has reduced his estate by almost 
one half of the value of the farm busi- 
uess. He then wills his 51 per cent to 
iis wife, taking advantage of the 
marital deduction, and he has reduced 
his original holdings to be included 
in his taxable estate by one half again. 
[he wife now has control, and if. in 
her later years, she wishes to sacrifice 
such control, she can, by gift in similar 
manner, reduce her estate before she 
dies to lessen her tax burden. Or. the 
owner, by use of the marital deduction 
and residuary trust, can place the con- 
trol in the hands of trustees, of which 
the wife may be one, for as long as she 
lives. at the same time giving her the 
income, and further, by this method, 
he can by-pass her estate altogether 
as to one half of the 51 per cent of the 
shares. The estate tax savings are really 
apparent. The use of the tax-option 
corporation is not contemplated in this 
illustration because the stock passes to 
trustees. But a legal life estate in the 
stock and a power of appointment 
might be considered to avoid a dis- 
qualifying trust. 

The corporation removes the un- 
desirable features of fractional interests 
in real estate and substitutes disposable 
shares which may be bought. held, 
pledged or given away in small units 
within the family. The heir or legatee 
shareholder is not “locked in” to the 
same extent as the owner of an un- 


divided share in real estate if his inter- 


st is split into $100 shares and trans- 


rable in small lots. Furthermore. 


ese shareholders have an interest in 


going concern operating as a cor- 


ration. If some of them reside in 


ie city, they will have access to the 


irporation balance sheet and _ profit 


and loss statement and will have the 


annual meeting to discuss the affairs 
of their corporation. Personal tensions 
seem to lessen where the corporation 
charter and by-laws provide the rules. 

Nevertheless, there is a substantial 
danger that a minority shareholder 
may be at the mercy of the majority. 
If no dividends are declared and there 
is no market for his stock, the minority 
position is tenuous. 

The corporate form may be helpful 
where the owner has died some time 
before and the widow and heirs have 
attempted a partnership which is not 
working out. It is a good rescue de- 
vice to avoid the possible split-up re- 
sulting in partition of the land. Many 
farms will be held together by the use 
of small family corporations where 
otherwise they would go into outside 


hands because of family disagreement. 


The Tax Advantages 
of Incorporation 

There are advantages from an in- 
come tax standpoint. The owner may 
well be better off than reporting as an 
individual. Comparative tax computa- 
tions before the corporation form is 
decided upon will answer his question. 
Because shareholders can be employees 
of their corporation. employees’ retire- 
ment plans have become feasible and 
popular in small corporations. If a 
plan qualifies under Internal Revenue 
Service Rules, current payments to the 
plan are deductible by the corporation. 
But the employees are taxed on the 
income only at retirement. A farm cor- 
poration may have a_ pension plan 
which requires a fixed contribution 
each year or a_ profit-sharing plan 
which requires only a share of profits, 
if any. Any such plan must not dis- 
criminate in favor of shareholder- 
employees and against others. 

Various other benefits of a tax na- 
ture result from the fact that the share- 
holders who work for the corporation 


Em- 


ployees can receive, tax free, medical 


have the status of employees. 


benefits and sick pay from the cor- 
poration, Under certain circumstances, 
for the convenience of the employer, 
employees may receive tax-free meals 
death 
benefits up to $5,000 may be paid to 


and lodging. Income-tax-free 
an employee's estate or beneficiaries. 


The corporation may qualify under 
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W. O. Weaver was born in Wa- 


pello, lowa, where he is now a prac- 


ticing attorney and a farm owner. 
He was graduated from the State 
University of Iowa in 1930 with a 
B.A. and in 1932 received his J.D. 
He is Chairman of the Committee 
on Corporate Law in Agriculture 
and Ranching, Section of Corpora- 
tion, Banking and Business Law; a 
member of the National Conference 
of Commissioners on Uniform State 
World War II he 


served as a major in the Army. 


Laws. During 





Sub-Chapter S of the Internal Revenue 
Code and choose to be taxed as a part- 
nership, avoiding the double taxation 
on dividends. This may not be neces- 
sary if the corporation employs and 
pays salaries to all of its shareholders. 
But if there are nonworking share- 
holders to whom income is to be paid, 
the election should be considered, 

A note of caution should be raised 
on Sub-Chapter 5S. There are many 
problems in the new law, but two are 
especially pertinent to the farm cor- 
poration. First, if an estate plan is 
used which will place the stock in a 
trustee, the election to be taxed under 
Sub-Chapter 5S will automatically ter- 
minate. Second, if the corporation is 
not the farm operator, but rents the 
land to tenants, the limitation of 20 
per cent of gross receipts consisting of 
personal holding company income. 
which includes rent, will prevent the 
election. It is likely that future legis- 
lation will allow a testamentary trust 
as a stockholder and exclude crop rents 


from the disqualifying income. A cor- 
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poration may not have more than ten 


shareholders and a new shareholder 
must consent to the election. Therefore 
it might be well to consider stockhold- 
ers’ agreements and provisions in wills 
to prevent dispersal of stock and to 
protect the consent required of new 
stockholders. 

Better financing should be afforded 
by use of the corporate form. The 
banker or insurance company which 
would consider the corporation’s fi- 
nancing problems will be presented 
with a balance sheet and profit and 
loss statement, accurately prepared, 
rather than a personal financial state- 
ment many times haphazardly thrown 
together by the farmer. The credit 
rating of the corporation, unlike the 
partnership, is not affected by the fi- 
nancial standing of the stockholders. 
Moreover, the owner or his family may 
loan to the corporation, or they may 
pledge their stock for credit. 

A salary paid to an owner on a fixed 
basis will cut down the fluctuations of 
personal income so common to a 
farmer from year to year. The corpora- 
tion absorbs the loss in the lean years 
and the owner can be certain of his 
salary at a figure to apply the maxi- 
mum amount on his social security 
payments. This is important to a farm- 
er nearing the age of 65. After retire- 
ment, he can still work for the corpora- 
tion, draw a salary up to $1,200 and 
receive dividends without affecting his 
social security benefits. 

The formation of the corporation 
offers a one-shot tax saving. It may be 
organized to defer the taxation of a 
part of a year’s income. This can be 
done by forming the corporation after 
the of the 


year, and establishing a taxable year 


start individual’s taxable 
for the corporation ending one year 
later. A bill in Congress would require 
a Sub-Chapter S corporation to adopt 
the taxable year of its principal stock- 
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holders. 

Of course, there are always the 
standard advantages of the corporate 
form of business organization, such as 
limited liability for the corporate debts, 
perpetual existence, use of Workman’s 
Compensation Statutes, etc. These are 
always important, but in this particular 
instance are outranked by more perti- 
nent considerations as outlined above. 


The Other Side— 
Some Disadvantages 

We must always consider the bitter 
with the sweet, so what may be some 
the first 
place, corporation accounting and in- 


of the disadvantages? In 


come tax reports are clearly beyond the 
average farmer. He must accept the 
certainty that $200 to $300 per year 
must be expended to his lawyer and 
accountant for services. Now is this a 
disadvantage? Certainly not! A good 
set of books is worth the price any day 
and by their use, the operator will 
probably know more than ever before 
about his business affairs. 

A corporation may sacrifice home- 
stead and exemption rights. Usually 
these are important only to protect the 
widow and heirs from decedent’s debt- 
ors. A farmer in a faltering financial 
condition would ordinarily not be a fit 
subject for incorporation anyway. 

A typical farmer’s problem is the 
desire to leave a particular farm to a 
particular child. This is not possible 
with a corporation without liquidation. 
But, because stock is a proportionate 
interest, the problem of balancing by 
money or other property to make each 
devise and bequest come out equitably, 
as when farms are given to individuals, 
is no longer serious. Furthermore, the 
widow and children have an interest in 
the entire pie, and not just a piece of 
it, so comparison among them of their 
final legacies is not an issue. The own- 
er, by informal memorandum, can al- 
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ways suggest which child shall rent 
which farm from the corporation, and 
as these informal suggestions are usu- 
ally followed, the operator can thus 
accomplish his purpose. 

In farm families, the widow often 
desires to occupy the residence on the 
It is often 
wise to leave the residence out of the 


farm or the homestead. 


corporation. If it is included in the 
corporation, the survivors managing 
the corporation in the great majority 
of cases see that the widow is undis- 
turbed in her home, even though it 
ray be corporation property, and some 
suitable arrangement is worked out. 
But the use of the property may be 
treated as a dividend. 

Some states do not permit agricul- 
tural corporations, e.g.. Kansas and 
North Dakota. Thus local law must be 
examined for such peculiarities. Local 
law will also determine whether prop- 
erty taxes are more burdensome to a 
corporation than an individual. 

Whatever the disadvantage may be 
in a particular case, lawyers working 
in this area are in agreement that the 
advantages in most cases will far out- 
weigh the objections. The corporate 
form is subject to such flexibility that 
the objections have ready solutions. 

It is the feeling of many rural prac- 
titioners, of which your author is one, 
that the field of corporate law in agri- 
culture is going to grow into quite a 
robust young man. The factors which 
call for its increasing are most appar- 
ent. Recognizing this fact, the Ameri- 
can Bar Association, through its Sec- 
tion of Corporation Banking and Busi- 
ness Law, has created a new Commit- 
tee on Corporate Law in Agriculture 
and Ranching. 

This article is most general in its 
nature. Its purpose is to awake interest 
and whet the appetite. The committee, 
pioneering in a new field, welcomes 
your interest and suggestions. 
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Interneship Re-examined: 


A “Do” Program in Law School 


by Albert E. Harum 


_ 
[WE NECESSITY FOR _ stern re- 
orientation—even re-education—of the 
graduate lawyer after he has acquired 
a license to practice raises the pre- 
sumption of a missing element in his 
legal education. It is a great deal more 
than a presumption in the eyes of some 
critics of current legal education polli- 
cies. The late Jerome Frank has been 
the noisiest of these and he sums up 
his attack in this manner: 


What the student sees is a reflection 
in a badly made mirror of a reflection 
in a badly made mirror of what is go- 
ing on in courtrooms and law offices.! 


Whether Judge Frank’s criticism is 
more bombastic than valid, the matter 
at issue is one which has been debated 
ever since law schools took over from 
preceptors with whom apprentices read 
their law. It is significant, however, 
that both 
universally recognize the need for prac- 


advocates on sides almost 
ticality and that issue is joined for the 
most part on the method of implemen- 
Dean E. Blythe Stason of 
Michigan, finds that “law graduates 


tation. 


lack essential practical skills”,? yet he 
decries making “trade schools out of 
law schools”.* Dean Roscoe Pound in 
his four-point requirement for a good 
legal education lists “a thorough grasp 
0! the organization and content of the 
withoritative legal materials of the time 


Many writers, in the Journal and elsewhere, have complained of 
the law school graduate’s lack of practical training for the practice after 
he leaves law school. Mr. Harum proposes a system of interneship to 
bridge the gap between the law student’s theoretical knowledge and its 
practical application in the law office and courtroom. 


° of the Florida Bar (Miami) 


and place and of the technique of de- 
veloping and applying them” but finds 
implementation thwarted by falsely 
“assuming a uniformity of local needs 
and local conditions”.* Arthur T. Van- 
derbilt was concerned not only with 
teaching principles of law “but with 
the know-how of putting these prin- 
ciples to work”,’ yet he found the 
crowded three years of the undergradu- 
ate law course barring such clinical 
efforts." Joseph A. McClain, Jr., in his 
rebuttal of the sharp criticism of Arch 
Cantrall,‘ said “the need for interne- 
ship training for the law graduate has 
been recognized countless times” but 
he views it as the problem of the pro- 
fession rather than of the law schools.* 
Though oft repeated, it bears say- 
ing again that the graduate going into 
practice is virtually re-establishing con- 
tact with an outer world he has effec- 
tively ignored during three or more 
years of monastic devotion to acquiring 
a legal education. This latter encom- 
passes most worthwhile attributes and 
insights, not the least of which is abil- 
ity to analyze a legal problem and an 
ability to think like a lawyer. 
However, the lawyer now becomes 
an attorney and he is lifted from the 


of fellow 


and library stacks into the troubled 


academic context students 


humanity whose problems he will at- 


Facts now become 


tempt to resolve. 
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things he will (or must) personally 
elicit from an often-times confused hu- 
man being whose facts are blurred 
with emotion. A will is an instrument 
he must prepare, not one to be read 
about. Suits are actions he must bring 

no longer some remote activity. A 
contract is something he must draw; 
a corporation is an entity he must 
form. He has a thorough grounding 
in the engineering of the law but an 
apprehensive sweat appears on his 
someone hands him a 


brow when 


plumbline. 

The missing element in his law 
school education appears to be prac- 
tice itself{—not practice in a generic 
sense such as is provided in visits to 
courtrooms, lectures by experts, or 
moot courts—but a blunt contact with 
reality in a law office, with clients, with 
court clerks, with attorneys, with plead- 
ings, with judges. 


Cantrall, an arch critic of the law 


1. Pound. Frank, and Vanderbilt: What Con- 
stitutes a Good Legal Education, 7 A.L.S. RE- 
view 899 (1933). : 

2. E. Blythe Stason: Legal Education: Post- 
graduate Interneship, 39 A.B.A.J. 463 (1953). 

3. Id. at page 465. 

4. Op. cit., Note 1, supra. ; 

5. Judge Vanderbilt's speech at laying of 
cornerstone for New York University Law Cen- 
ter, 36 A.B.A.J. 289 (1950). 

6. Op. cit. Note 1 at page 908. 

7. Arch M. Cantrall: Law Schools and the 
Layman: Is Legal Education Doing Its Job? 38 
ABAJ. 907 (1952) and Economic Inventory of 
the Legal Profession: Lawyers Can Take Les- 
sons from Doctors, 38 A.B.A.J. 196 (1952). 

8. Dean Joseph A. McClain, Jr.: Is Legal 
Education Doing Its Job? A Reply., 39 A.B.A.J. 
175 (1953). 
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schools, asserts that every graduate 
should be competent to 


examine a title; write a deed and other 
real 
prosecute 


customary instruments; close a 
deal: and 


suits. including the s.atutory proceed- 


estate institute 
ings of his jurisdiction; defend a crim- 
prepare 
and fiduciary tax reiurns: work out an 


inal: individual. partnership 
probate a 

with the 
and and 
operate and dissolve an individual pro- 


estate plan; prepare and 


will: administer an estate, 


federal state returns; form, 


prietorship. a partnership and cor- 
poration, including compliance at each 
of these stages with all the require- 
ments of federal, state, and local laws, 
tax and otherwise, applying to a small 
business.” 

Judge Mark E. Lefever adds a warn- 
ing to the profession that we should not 
educate our members at the expense 
of the public, or chance that the young 
lawyer “will seek advice gratis from 
other lawyers to avoid the many pit- 
falls in his early path”.'° 

How are we going to institute the 
“planned and supervised training”!! 
which Judge Lefever says is the answer 
to the problem? 

Judge Frank would revert to the old 
apprentice system but “on a more 
sophisticated level”, a curriculum under 
which the law school would resemble 
a “sort of sublimated law office” and 
the students would be the “professor’s 
assistants or apprentices”.!* 

Canada has answered the need with 
a four-year course providing for a 
year of practical training under the 
direction of a university upon condi- 
tions fixed by the General Council of 
the Bar. At McGill, according to W. C. 
J. Meredith, it was decided students 
should spend part of their time in law 
offices and part at the University under 
seminar instruction by specially quali- 
fied practicing attorneys: 


The first form an un- 
official liaison committee in order to 
establish close contact between the 
faculty and the practicing members of 
the bar. Inquiries were then made as 
to how many offices would agree to 
accept students and to make serious 
efforts to train them, and how many 
each of these offices could accommo- 
date and usefully. The re- 
sponse to inquiries most 
satisfactory. Equally encouraging was 
the willingness of 
nent practitioners to attend the uni- 


step was to 


employ 
those was 


numerous promi- 
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versity as lecturers. Since the plan 
has been in operation all our fourth- 
year students have been placed in law 
offices, a few of them spending part of 
the year as “assistants” to trial judges. 
The students’ time in the offices is lim- 
ited to the mornings unless, on excep- 
tional occasions, they are requested to 
return in the afternoon. They make 
their own arrangement for remunera- 
tion, the faculty taking no part in this. 
Salaries generally run from about $40 
to $80 a month for the mornings’ work. 
Experience has shown that if an “in- 
terne” does well in the firm to which 
he is assigned he is either admitted to 
membership upon passing the final bar 
examination, or is recommended to 
some other office having a vacancy. The 
plan accordingly offers a good oppor- 
tunity for students to make connections 
which otherwise might never have come 
their way.13 


Students graduating under this sys- 


“ 


tem, Mr. Meredith points out, “should 
be superior to their predecessors whose 
training was almost entirely academic 
and who went ill-equipped into the 
rough-and-tumble of practice, relying 
upon others to guide them”.!4 

The giving of a second how-to-do-it 
bar examination, one year after gradu- 
ation and the passing of the initial ex- 
amination, is Dean Stason’s answer. 
During the interim year the student 
may practice under supervision with 
the right of appearance in stated lower 
courts. This plan contemplates that 
each employing firm should assume the 
duty of providing reasonable oppor- 
tunity for preparation for the second 
examination; those not able to affiliate 
with a law firm prepare for the second 
examination by entering an Institute of 
Postgraduate Professional Education 
to be established in each state under 
state bar auspices.!° 

Wisconsin attempts to fill the gap 
between acquisition and application of 
legal knowledge by requiring a six- 
month apprenticeship under a lawyer 
before the student receives his degree 
—with a ten-week summer problem 
course as an alternative for those un- 
able to form such an alliance with a 
law firm.'® Former Dean Lloyd Garri- 
son of Wisconsin sees great merit in 
Wisconsin’s advances to needy and 
promising students in their last Uni- 
versity year of a sum sufficient to re- 
lieve them of outside work—in con- 
sideration of their agreeing to take a 
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suitable position in government for not 
exceeding two years after graduation, 
the advances to be repaid out of their 
salaries.!* 

A somewhat limited exposure of the 
student to actual practice is provided 
by the Western Reserve sponsor sys. 
tem and by the proposal of A. §. 
Cutler. At Western Reserve the enter. 
ing law student selects at registration a 
lawyer-sponsor—or one is assigned, 
The student is expected to confer with 
his sponsor at informal meetings dur- 
ing the year and to be his host at an 
annual dinner.'* 

Professor William H. 


ports that some lawyers take their stu- 


Dawson re- 


dents to court with them: others have 
referred to them memoranda of law for 
still 
others have taken the students into con- 


further research or criticism: 
ferences with clients. The law faculty 
attempts to secure from each sponsor 
an informal report as to his contact 
with the student.!? 

Mr. Cutler proposes that a panel of 
at least one hundred lawyers or law 
firms who would allow seniors to par- 
ticipate from beginning to end in at 
least two cases be formed with the co- 
operation of the alumni association or 
the local Bar. In each case two seniors. 
after law school hours but during office 
hours, would attend the interview with 
the client and would initiate the actual 
lawsuit. Every step would be handled 
by the students: pleadings, examina- 
tions before trials, briefs, other neces- 
sary legal documents. They would in- 
terview witnesses and prepare the case 
for trial under the guidance of the law- 
yer and would sit with the latter during 
the trial.?° 

It is the writer’s contention that this 
void should be filled by requiring the 
law student to devote a specific number 


9. Cantrall: Law Schools and the Layman: 
Is Legal Education Doing Its Job?, 38 A.B.A.J. 
907 (1952). 

10. Mark E. Lefever: Is Legal 
Necessary?, 6 Jour. L. Ep. 504 (1954) 

11. Ibid. 

12. Op. cit. supra Note 1 at page 895. / 

13. W. C. J. Meredith: A Four-Year Course of 
Theoretical and Practical Instruction, 31 Can 
Bar Rev. 886 (1953). 

14. Id. at page 889. 

15. Op. cit. supra Note 2 at page 520. } 

16. Dean Lloyd K. Garrison: The House of 
Lau in a Time of Change, 1937 HANDBOOK OF TH! 
AA.L.S 24, 
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17. lova. 

18. William H. Dawson: The Sponsor System 
Under Law School Auspices, 25 A.B.A.J. 849 
(1939). 

19. Id. a’ page su 

20. A. S. Cutler: Inadequate Law School 
Training: A Plan To Give Students Actual Prac- 
tice, 37 A.B.A.J. 203 (1951). 










t yu) 
durl ig 
yeal I 
wal h 
Ii ter 
ess‘ ull 
has ace 
eve Ce 
walls c¢ 
1 en 
teacher 
twe ty- 
ind pu 
one of 
the firs 
| had 
firm. ) 
tion al 


oradua 
the em 
college 
der “fi 
down 
knew 
matter 
agains 
campu 
amusil 
ers, pI 
tude o 
make 
newsr 
I si 
report 
ous, U 
der pl 
the p 
unrele 
editor 
source 
the n 
Vitus 
either 
givin 
gradu 
burly 
ambit 
As 
facult 
requi 
journ 
three 
twos 
to sp 
actua 
the ¢ 
televi 
inter 


Th 







not 
ion, 
heir 


the 
ided 
SVs- 

3. 
iter- 
ma 
ned, 
WV ith 
dur- 


f an 


stu- 
lave 

for 
still 
COn- 
ulty 
sor 
tact 


1 of 
law 
par- 
1 at 
co- 
1 or 
ors. 
fice 
vith 
tual 
lled 
ima- 
ces- 
in- 
“ase 
aw- 


‘ing 


this 
the 

ber 

nan 


ship 


se of 


CAN 


e oj 
’ THE 


stem 
849 


hool 
Trace 











urs to working in a law office 
duriig his senior summer or senior 
year -not for pay but for credit to- 


war his law degree. 


erneship for credit has been suc- 
cess'ully applied in other fields—and it 
has accomplished what no make be- 
lieve course offered within the college 
walls could possibly have accomplished. 

| entered the law profession as a 
teacher and practitioner after some 
twenty-five years as a newspaper editor 
md publisher. (1 might add that I was 
one of the legion of confused during 
the first months of practice even though 
| had the advantage of working in a 
firm.) The same problem of re-educa- 
tion and reorientation confronted the 
graduate of the journalism school. True. 
the embryo journalists had worked on 
college newspapers and magazines un- 
der “firing-line” conditions—but deep 
down in their Greeleyan hearts they 
\s a 


matter of fact the college editor’s tirades 


knew this was not “for real”. 
against the alligator meat served in the 
campus cafeteria stew, though most 
amusing to his undergraduate subscrib- 
ers. probably aided and abetted an atti- 
tude of irresponsibility which tended to 
make him a menace in the professional 
newsroom. 

| saw them when they began their 
reporting and writing careers—nerv- 
ous, uncertain, lacking confidence, un- 
der pressure to make good and stay on 
the payroll. Their unfamiliarity with 
unrelenting deadlines, unsympathetic 
editors and uncommunicative news 
sources added enough tensions to give 
the neophyte all the symptoms of St. 
Vitus dance. The result was that he 
either charmed some staff veteran into 
giving him what was actually a_ post- 
graduate course, or he quit the hurly- 
burly of the big city for the slower 
ambit of country journalism. 

\s a member of the journalism 
faculty | was instrumental in instituting 
required courses in interneship. The 
journalism major was required to take 
three-credit courses in each of his last 
two semesters. In each of these, he had 
ty) spend nine hours per week under 
actual working conditions in one of 
the co-operating newspapers, radio or 
television stations, depending upon his 
interest. 


This didn’t just happen. There was 





considerable advance preparation, in 
which the journalism department had 
the co-operation of newspaper, radio 
and television officials who knew the 
problem and saw merit in the proposed 
solution. In each of the agencies the 
university had a contact or supervisor 
to whom the students reported and 
whose job it was to assign work or to 
see that work was assigned. 

A faculty member maintained con- 
tinuous contact with the supervisor and 
discussed the talents and shortcomings 
of the student—information that was 
used remedially in the classroom. Once 
a week the student conferred at length 
with the faculty member. At this con- 
ference he produced carbon copies of 
his writings and the clippings from the 
newspaper (or script in radio or tele- 
vision). Under the guidance of the 
faculty member, comparison was made 
between the item written by the student 
and its printed or broadcast counter- 
part, with especial emphasis on changes 
or corrections made by the editor. 
Grades were computed by conference 
between the faculty member and the 
student's supervisor. 

As a publisher | was in a position 
to see the effectiveness of the program 
in operation. There was no tension be- 
cause the student was there to learn, 
not to make good in the sense of hold- 
ing his job. The student asked ques- 
tions because he realized that as an 
interne there was no presumption that 
he knew everything. 

On my newspaper, a young man’s 
talent for advertising was so_ well 
brought out by being confronted with 
actual selling and merchandising prob- 
lems that he stepped into a position as 
advertising manager on a small daily 
newspaper upon graduation. A shy girl 
student found herself so well that we 
hired her as city editor. As in the case 
of the previously mentioned Canadian 
system for law students,*' newspapers 
and radio-television stations frequently 
hired their internes upon graduation. 
All the students cited their interneship 
experience in applying for post-gradu- 
ation jobs and I was able—as I know 
others were—to make a sensible evalu- 
ation of the student in letters of rec- 
ommendation. The program today is 
a university and a Miami institution. 
highly regarded by employers and in- 





July. 1960 ° 


Interneship Re-examined 


Murnor Studio 


Albert E. Harum is an Assistant 
Professor at the University of Mi- 
he received his B.B.A. 
and LL.B., and a Ford Foundation 
Fellow at New York 


Graduate School of Law where he 


ami where 


University 


earned his LL.M. He is a member 
of the Dade County, Florida and 
Bar For 


twenty-five years a reporter, editor 


American Associations. 


and publisher, he is author of a 
journalism text and taught journal- 
ism and before 


English entering 


upon his legal career. 





ternes alike, a responsible labor pool 
created right at hand. 

| had an opportunity to see how a 
limited and unofficial application of the 
interneship idea worked in the law 
firm with which I became associated. 
\ student about to enter his senior 
year in law school began working in 
the summer time as a learner. While 
he received no scholastic credits for his 
work (and his pay was nominal), and 
there was no university supervision of 
his activity, he nevertheless had exten- 
sive opportunity to acquire knowledge 
of the practical aspects of the law. He 
sat in with me during client inter- 
views: he sat at the trial table with 
another attorney: he prepared memo- 
randa of law: he drew pleadings under 
the guidance of another: he worked 
with me on a divorce. He learned how 
to think in a swivel chair as well as on 
his feet and how to dictate a letter or 


21. Op. cit. Note 13, supra 


Vol. 46 715 





Interneship Re-examined 


memorandum to a secretary, a skill 
which soine lawyers never acquire. 

True, there were times when he acted 
as a messenger or office boy, but these 
occasional duties still had the effect of 
providing him with a knowledge of 
the geography of the courts and the 
mechanics and charges connected with 
filing papers of one kind or another. 

Very often he sat at lunch with all 
the attorneys at a docket session and 
learned something of the complexity 
and variety of litigation in the office. 
At these gatherings he listened to—and 
often joined in—the discussions on 
legal principles involved in the cases 
and must have developed an awareness 
of the value of collective analysis of a 
legal problem. Critics of this kind of 
program worry about the possible lack 
of interest in the student on the part of 
the attorneys in a firm. My observation 
of this particular student was that he 
had plenty to do and think about——-and 
could have had more if time had war- 
ranted it. There is no particular reason 
to assume that the members of this 
firm were unique in their desire to 
help. 

A young Harvard law student about 
to enter his senior year is doing that 
very thing this summer in a large New 
York firm. It is argued that a student 
could get “lost” in a large firm, be- 
come a nuisance in a medium-sized 
one, or learn to be a water boy in a 
small one. This is certainly not true in 
the instant case. The firm is divided 
into five departments (litigation, trusts. 
the 
young man in question has spent two 


banking. corporation, tax) and 
weeks in each department. He is far 
from being the forgotten man. 

A law school interneship program, 
for which scholastic credit is awarded, 
has to be administered and implement- 
ed, not merely added to the curriculum 
and listed in the catalogue. The law 
firms to which the students are to be 
assigned must be chosen with an eye 
directed toward their willingness—even 
The 


are 


desire—to be part of the scheme. 
students must not feel that they 
being sent abroad to do time. In 
cities of any size the legal education 
committee of the bar association should 
be an important instrument for making 
the program effective, perhaps assist- 
ing in the selection and solicitation of 
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the firms, perhaps taking even greater 
responsibility. 

One member of the co-operating 
firms should accept supervisory re- 
sponsibility for the interne and under 
ideal conditions he will see that the 
student gets a diversification of tasks. 
The supervisor should confer often 
with a faculty member, responsible for 
no more than twelve to fifteen students. 
The faculty member should maintain 
close and frequent contact with the in- 
terne, discuss with him his office as- 
signments and his handling of them. 
Valuable training will be afforded those 
internes who are assigned to the U. S. 
District Attorney and to the offices of 
state and local prosecutors. Judges on 
lower levels who do not enjoy the lux- 
ury of research clerks are another 
source of cooperation which can be 
tapped by the interneship program. 

Is there room in the three-year cur- 
riculum for an undergraduate interne- 
ship program? 

Perhaps Lloyd Garrison has answered 
this question by speculation as to 
whether many students in fact coast 
through the second and third years 
without appreciable injury to their 
grades and whether this let-down ought 
to be checked by doses of fresh stimuli 
related closely to the life of the Bar.** 

Or is it answered by Dean Stason 
who points out that law students are 
expected, in three years, to acquire 
basic knowledge in fundamental legal 
subjects, to obtain an understanding 
of the remainder of corpus juris, to 
master fundamental processes of the 
common law method as well as proces- 
ses of analysis and logic, to make a 
long start on the mastery of certain 
other important legal skills: research 
skills, interpretative skills, verbal skills, 
skill in draftsmanship and skill in ad- 
jective law? Any thought of diluting 
the present system with a mass of in- 
struction in practice details and how- 
to-do-it techniques Dean Stason finds 
devastating.** 

Judge Frank perhaps is too sum- 
mary in his dismissal of the matter 
with the statement that intelligent men 
can learn the “dialectical technique” in 
about six months**; Cantrall states that 
law schools have thirty-six months to 
train law students, but that they use 
only twenty-seven of them, scheduling 
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only thirteen to fourteen hours per 
week, This, he says, is designed to 
make a pleasant life for law professors 
and should be scrapped in favor of 
concentration modeled on _ military 
courses.” 

The Canadians have answered the 
question by adding the fourth year 
and labelling it a “stage of student- 
ship”? upon which the embryo lawyer 
can try his wings. 

The analogy of law and medicine 
cannot be discounted. The observation 
that a medical student spends a great 
deal more time preparing himself for 
practice is not an answer to the gen- 
erally accepted thesis that legal theory 
The de- 


fenders of the present faith talk about 


doesn’t exist in a vacuum. 
the expense and time already built 
into a legal education program and use 
these factors as arguments against 
change. 

Perhaps the objectives of legal edu- 
cation need to be recast. Perhaps we 
need to fix responsibility for the com- 
plete lawyer upon either the law school 
or the state—or perhaps agree upon 
equitable division of the burden. Per- 
haps, then, we should retreat to a point 
where we can gain the perspective nec- 
essary to attain the objective. 

Medicine found this necessary and, 
as Cantrall points out: 


The study of medicine is not limited 
to the analysis of post-mortem reports, 
to see what mistakes were made by the 
attending physicians. The medical stu- 
dent is taught how to do it right in the 
first place. He watches the operations 
of eminent surgeons. He sees top-rank- 
ing physicians examine living patients. 
He learns to take a pulse. He listens to 
heart and lungs. Most important of all 
he does things not merely once. as a 
law class visits a courthouse, but liter- 
ally hundreds and hundreds of times 
until they are second nature.** 


the “know how” 


principle was successfully applied to 


Application of 
journalism. Perhaps some bold and 
venturesome law school dean will re- 
solve the problem by giving under- 
graduate interneship for credit a whirl. 





22. Op. cit. Note 16, supra, at page 18. 
23. Op. cit. Note 2, supra, at page 466. 
4. Op. cit. Note 1, supra. 


25. Op. cit. Note 9, supra. 
26. Op. cit. Note 13, supra 


27. Cantrall: Economic Inventory of the Le- 
gal Profession: Lawyers Can Take Lessons From 
Doctors, 38 A.B.A.J. 196 (1952). 
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‘onstitutional Law: 


he States and the Amending Process—A Reply 


ly THE FEBRUARY, 1959, issue of 
his JOURNAL there was an article call- 
ing for a constitutional convention to 
lraft an amendment to limit federal 
income taxes. The author was Frank E. 
’ackard, who is Executive Vice Presi- 
lent of the Western Tax Council and a 
eteran of the Spanish-American War. 





The first paragraph of his article was 


as follows: 


On March 2, 1957, the Legislature of 
Idaho passed a resolution memorializ- 
ing the United States Congress to call a 
convention for the purpose of propos- 
ing an amendment to the Constitution 
of the United States limiting federal 
income tax rates. On March 30. 1957, 
the Tennessee General Assembly fol- 
lowed suit. This meets the requirement 
of Article V of the Constitution that if 
two thirds of the states, or thirty-three 
in number, petition Congress to call 
the convention for the purpose of pro- 
posing an amendment to the Constitu- 
tion, then Congress “shall” do so. The 
thirty-three states which have enacted 
such memorializations are: Alabama, 
(Arkansas, Delaware, Florida, Georgia, 
Idaho. Illinois, Indiana, Iowa, Kansas, 
Kentucky. Louisiana, Maine, Massa- 
chusetts, Michigan, Mississippi, Mon- 
tana, Nebraska, Nevada. New Hamp- 
shire, New Jersey. New Mexico, Okla- 
homa, Pennsylvania. Rhode Island, 
South Carolina, South Dakota, Tennes- 
see, Texas, Utah, Virginia, Wisconsin 
nd Wyoming. 








This article is in answer to an earlier one appearing in the February, 
1959, issue of the Journal. The earlier article declared that Congress 
was duty-bound to call a constitutional convention for the purpose of 
proposing an amendment to the Constitution limiting the Federal Gov- 
ernment’s power to collect income taxes. This contention rested upon 
the author’s calculation that the legislatures of thirty-three states— 
two thirds of the forty-nine—had submitted resolutions calling for 
such a convention. Mr. Fensterwald examines the problem and an- 
swers the contentions put forth in the 1959 article. 


Mr. 


Packard raised and ostensibly resolved 


In the balance of the article, 
some doubts as to the validity of the 
applications of several states, including 
those of seven states which have “at- 
tempted” to rescind their actions. He 
clearly implies that the Congress is 
shirking a binding duty to call a spe- 
cial constitutional convention to con- 
sider an amendment to limit federal in- 
come taxes. Mr. Packard goes on to 
say that “if Congress refuses to call a 
constitutional convention ... [it] can 
be forced in the matter... [and] an 
action at law of mandamus in the Dis- 
trict Court of the United States would 
lie against every member of the Con- 
gress”. 

If Mr. Packard is correct, his charge 
against the Congress is a most serious 
one. This article is an attempt to assess 
the validity of his position. 

Let it be made clear at the outset that 
no effort will be made to delve into the 
many complex economic and political 
questions raised by proposals to limit 
the federal taxing power. We are con- 
cerned here solely with the legal and, 
more particularly, the constitutional 
aspects of the charge of dereliction of 
duty leveled at the Congress by Mr. 


Packard. 
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1y Bernard Fensterwald, Jr. ¢ of the Massachusetts and District of Columbia Bars 


Two Methods of Amendment 
Article V of the Constitution pro- 

vides two distinct methods for propos- 

(1) 


“The Congress, whenever two thirds 


ing amendments to the states: 


of both houses shall deem it necessary, 
(2) 


[the Congress] on the application of 


shall propose amendments”; or 
the legislatures of two thirds of the 
several states, shall call a convention 
for proposing amendments”. 

Method No. 1 is the only one. that 
has been used; the Constitution has 
been amended twenty-two times in our 
one hundred and seventy years, and 
each time it has been the Congress 
which has proposed the amendment to 
the states, three fourths of which have 
ratified, 

Method No. 2 has never been used. 
However, this lack of use does not 
affect its availability. If two thirds of 
the states validly apply for its use, the 
Congress shall call a convention; con- 
versely, until two thirds validly apply, 
Congress has no right or power to call 
such a convention. 

Although Mr. Packard implies 
throughout his article that Congress 
has little or no discretion in assessing 





ratitude 
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the adequacy or validity of the appli- 
cations, it seems patently obvious that 
it is the Congress itself which must 
pass upon this question. Otherwise it 
cannot carry out its constitutional re- 
sponsibility. 

Are there a_ sufficient number of 
valid applications on file with Congress 
to confer on that body both the duty 
and the right to call a convention to 
limit federal income taxes? As a 1952 
congressional report correctly observes. 
“In view of the serious nature of the 
amending process and the difficulties 
inherent in convention proceedings, the 
question of determining when Congress 
must call a Federzl convention at the 
behest of the States is of more than 
academic interest.”! Therefore, let us 
see whether or not the two thirds re- 
quirement has in this case actually 
been met.” 


Ten Little Indians 

Agatha Christie once wrote a very 
popular book (And Then There Were 
Vone) and play (Ten Little Indians), 
both of which were based on an old 
nursery rhyme. Every time there was 
a murder in the story, another little 
Indian statue would disappear. Even. 
tually there were none left. 

Upon examination, the thirty-three 
state applications are very much like 
the little Indians—-they keep on dis- 
appearing. Not all of them vanish, but 
a sizable number do. 

For example, South Dakota’s appli- 
cation relates to procedures for amend- 
ing the Constitution itself rather than 
to an amendment with respect to fed- 
eral income taxes.* 

And then there were thirty-two ... 

Maryland’s memorial was adopted 
by the state’s House of Delegates but 
not by its Senate, and therefore was 
not an application from the “legisla- 
ture” as required by the Constitution.‘ 

And then there were thirty-one. . . 

Identical resolutions relating to limi- 
tations of the federal taxing power 
were passed by the two houses of the 
Texas state legislature. but neither 
house concurred in the resolution of 
the other. and no application was ever 
filed with Congress.° 

And then there were thirty. .. 

The resolutions of two states (Nevada 
and and the 


Montana ) most recent 
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resolution of a third state (Massachu- 
setts, which also filed an application in 
1941 and a rescission thereof in 1952) 
called upon Congress itself to propose 
the Constitution 
which would place a limitation on its 


an amendment to 


taxing powers, but made no request 
for Congress to call a constitutional 
convention.” The absence of any men- 
tion of such a convention in the three 
later resolutions can be considered 
prima facie evidence that the states in 
question did not intend their resolu- 
tions to be regarded as applications 
for a constitutional convention, and 
Congress is of course under no legal 
compulsion to treat them as such. In- 
deed, it is most doubtful that Congress 
has the legal right to count these as 
valid applications if and when it must 
determine whether or not two thirds 
of the state legislatures have applied 
for the calling of a convention on a 
particular subject. 

And then there were twenty-seven, 
or at best twenty-eight. . . 

These are the only “applications” 
which might well be found to be in- 
valid ab initio. There are a number of 
others which might well be deemed 
defective by Congress and which might 
reduce the number of valid applica- 
tions to approximately one third of the 
state legislatures, rather than the re- 
quired two thirds. In the remainder of 
this article I shall not attempt to pre- 
dict the exact number of “little Indians” 
that might be left after congressional 
scrutiny: I shall confine my remarks 
to several 


general problems which 


bear on the validity of the applications. 


Can States Change 
Their Minds? 

Mr. Packard discusses at some length 
whether states, once they have made 
application to Congress for a conven- 
tion, can later change their minds and 
He 


rescind their applications. lists 





seven states which have adopted ay 
forwarded to Congress resolutions \ 
rescind their original applications, | 
refers to Alabama, Arkansas, Illinois 
lowa, Kentucky, Rhode Island ay 
Wisconsin. A complete list would jy 
clude five more. states: Louisiana 
Maine, Massachusetts. Nebraska an 
New Jersey.’ It is not surprising thaf 
Mr. Packard expresses the view thal 
such resolutions to rescind are “ny! 
and void”. 


He begins his argument by stating: 


Obviously, an amendment whi 
arises through memorialization by states 
is equated with an amendment whic 
arises through proposal by Congres: 
Similarly, the right of a state to with 
draw a memorialization must be equat 
ed with the right of Congress to with: 
draw a constitutional proposal. { Italic: 


added. | 


The first sentence is reasonable. but 
the use of the verb “must” in the sec. 
ond sentence not only seems to imply 
that Congress is powerless to pass upon 
the validity of resolutions to rescind. 
but also that the proposition is beyond 
question. Among those whom he quotes 
in ostensible support of his view is 
M. Burdick, 


says, “It seems safe to assert that Con- 


Professor Francis who 
gress, having once submitted a_pro- 
posed constitutional amendment to the 
States, cannot thereafter withdraw it 
from their consideration.” (Italics add- 
ed.) Mr. Packard goes on to cite an 
impressive number of court decision: 
to the effect that interstate compact: 
or constitutional amendments, “when 
ratified by the legislature of a state ... 
will be final as to such a state”. He 
was unable to cite a single decision 
bearing on the finality of applications 
for a constitutional convention. 

Mr. Packard’s contention that “the 
right of a state to withdraw a memori- 
alization must be equated with the 
right of Congress to withdraw a con- 





1. U. S. House of Representatives, Commit- 
tee on the Judiciary. Starr Report: PROBLEMS 
RELATING TO STATE APPLICATIONS FOR A CONVEN- 
TION TO PROPOSE CONSTITUTIONAL LIMITATIONS ON 
FeperAL Tax Rares. Washington: GPO. 1952, 
page 1. 

2. The whole question has been rendered 
technically moot by Hawaii's recent accession 
to the Union, with thirty-three states no longer 
constituting the necessary two-thirds before 
Congress must act; it now takes thirty-four. 
However, if Mr. Packard's contention regarding 
the thirty-three memorials is correct, the ques- 
tion remains on the horizon and cannot be so 
easily dismissed. 

3. Brickfield, Cyril F. Prosrems REtatTING 


American Bar Association Journal 


TO A FEDERAL CONSTITUTIONAL CONVENTION 
Washington: GPO, 1957, page 87. (Printed for 
the House Committee on the Judiciary.) 


4. U. S., House of Representatives. op. cit 
page 5; see also 84 Cong. R. 3320 (1939). 
5. U. S., House of Representatives, op. cit 
page 6. 


6. Ibid., page 6; Nevada, 98 Conc. Rec. 8395 
(1952); Montana. 97 Conc. Rec. 2537 (1951) 
Massachusetts, 98 Cone. Rec. 1793 (1952). 


7. Louisiana, 100 Conc. Rec. 9420 (1954) 
Maine. 99 Conc. Rec. 4311 (1953); Massachu- 
setts, 98 Conc. Rec. 4641 (1952); Nebraska, % 
Conc. Rec. 6163 (1953); New Jersey, 100 Conc 
Rec. 11943 (1954). 
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stit tional proposal” is open to some 
dow ot. Obviously, memorials by states 
do ot in themselves produce agree- 
me: { on a proposed amendment to the 


stitution; such memorials are—in 





con titutional terms—applications by 
stat. legislatures to Congress, request- 
ing the latter to “call a convention for 
pro osing amendments”. It is the con- 


veniion which proposes “an amend- 
ment” to the states for ratification. 

in drafting, adopting and submitting 
a proposed constitutional amendment 
to the states for ratification, a consti- 
tutional convention would be perform- 
ing an act analogous to that of Con- 
constitutional 


oTess 
gr in 


proposing a 

amendment to the states. However, it 
is difficult to see how the analogy can 
be extended to include applications by 
states to Congress. It is more difficult 
Packard 


that. “The right of a state to withdraw 


to conclude, as Mr. does. 
a memorialization must be equated 
with the right of the Congress to with- 
draw a constitutional proposal.” (Italics 
added. ) 

Nor are Supreme Court decisions 
denying the right of states to change 
their minds after their legislatures have 
already ratified interstate compacts or 
constitutional amendments relevant to 
the case in point. (Mr. Packard cites, 
inter alia, State of West Virginia ex 
rel. Dyer v. Sims, 341 U.S. 22 (1951), 
and attempts by New Jersey and Ohio 
their ratifications of the 
Ratification 
is the final act by which sovereign 


to rescind 


Fourteenth Amendment. ) 


bodies confirm a legal or political 
agreement arrived at by their agents; 
a state application to Congress to call a 
convention is of an entirely different 
nature, 

On the other hand, the Supreme 
Court stated in Coleman v. Miller that, 
“The question of the efficacy of ratifi- 
cations by state legislatures, in the 
light of previous rejection or attempted 
withdrawal, should be regarded as a 
political question pertaining te the 
political departments, with the ulti- 
mate authority in the Congress in the 
exercise of its control over the promul- 
gation of the adoption of the amend- 
ments.”* If an attempt to rescind on 
so important and final a matter as the 
ratification of proposed constitutional 
amendments is “a political question” 
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for Congress to decide, then it does 
not seem extravagant to suggest that 
the validity of attempts to rescind ap- 
plications for a convention would like- 
wise be deemed a political question 
subject to the verdict of Congress. 

It is true that Congress might wish 
to stipulate a cut-off date for rescis- 
sions. For example, it might say that 
no rescission will be considered valid 
after either House, upon application 
of two thirds of the states, has adopted 
a resolution to call a constitutional 
convention. This circumstance of course 
does not apply in the present case, 
where Congress itself has not carried 
out any act in the amending process 
beyond recording receipt of the appli- 
If Congress chose to accept 
Mr. 


Packard’s thirty-three applications 


cations. 


rescission resolutions as_ valid, 
would be still further reduced—to six- 


teen. 


Contemporaneousness and 
Homogeneity of Applications 

There are additional problems which 
arise with respect to the contemporane- 
ousness and homogeneity of those ap- 
plications which were valid in the first 
instance. In this regard, Corwin and 
Ramsey state the following sensible 
view: 


To be obligatory upon Congress, the 
applications of the states should be 
reasonably contemporaneous with one 
another, for only then would they be 
persuasive of a real consensus of opin- 
ion throughout the nation for holding 
a convention, and by the same token, 
they ought to be expressive of similar 
views respecting the nature of the 
amendments to be sought.” 


The applications listed by Mr. Pack- 
ard could not be called “reasonably 
contemporaneous” with any degree of 
confidence. The first application—that 
of Wyoming—was made twenty years 
ago, and eleven of the remainder, ex- 
cluding those which have been re- 
newed, were made fifteen or more 
years ago. 

In Dillon v. Glass, the United States 
Supreme Court upheld the right of 
Congress to fix a reasonable time for 
ratification of a proposed amendment, 
and concluded that the seven years 
prescribed by Congress for adoption of 
the Eighteenth Amendment was reason- 
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able.'° The implications and scope of 
the Dillon v. Glass decision were fur- 
ther expanded by the Supreme Court 
in Coleman v. Miller, which also in- 
volved a proposed constitutional amend- 
ment. Here the Court stated: 
...the question of a reasonable time in 
many cases would involve, as in this 
case it does involve, an appraisal of a 
great variety of relevant conditions. 
political, social, and economic, which 
can hardly be said to be within the 
appropriate range of evidence receiv- 
able in a court of justice and as to 
which it would be an extravagant ex- 
tension of judicial authority to assert 
judicial notice as the basis of deciding 
a controversy with respect to the valid- 
ity of an amendment actually ratified. 
On the other hand, these conditions are 
appropriate for the consideration of 
the political departments of Govern- 





8. 307 U. S. 433, 450 (1939). 

9. Edward Corwin, The Constitutional 
Law of Constitutional Amendment, 26 Notre 
Dame LAwyYER 185, 195-196 (1951). Note also 
the following statement by the Supreme Court 
with respect to contemporaneousness of rati- 
fications: 

We do not find anything in the Article 

{V] which suggests that an amendment 

once proposed is to be open to ratifica- 

tion for all time, or that ratification in 

some of the States may be separated 

from that in others by many years and 

yet be effective. We do find that which 
strongly suggests the contrary. 

Dillon v. Glass, 256 U. S. 368, 374. 

10 256 U. S. 368 (1921). 
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ment. The questions they involve are 
essentially political and not justiciable. 
They can be decided by the Congress 
with the full knowledge and apprecia- 
tion ascribed to the national legislature 
of the political, social and economic 
conditions which have prevailed during 
the period since the submission of the 
amendment.!1 


In Coleman v. Miller, the Supreme 
Court recognized that changing politi- 
cal, social and economic conditions 
might affect the desirability of consti- 
tutional amendments proposed in re- 
sponse to the felt needs of a particular 
day, and that it was for Congress, 
rather than the courts, to establish time 
ratification of 
the 


“political” considerations, 


limits for proposed 


amendments on basis of these 

Although state applications to Con- 
gress represent an earlier stage in the 
amending process, changing conditions 
naturally have an equal effect on the 
desirability of constitutional amend- 
ments envisaged at that stage. It does 
not seem extravagant to suggest that 
the courts would probably also con- 
sider it within the province of Congress 
to fix reasonable time limits within 
which earlier stages of the amending 
process must be carried out, including 
the filing of applications by two thirds 
of the states. The twenty-year spread 
covering Mr. Packard’s initially valid 
applications does nothing to strengthen 
his contention that Congress is now ob- 
liged to call a constitutional conven- 
iion. After all, the demands on the 


Federal Government, especially de- 
mands of national defense. were con- 
siderably different before World War 
II, when the first application was made. 
The fact that a dozen states have re- 
scinded or—to use Mr. Packard’s lan- 
guage—attempted to rescind their ap- 
plications has a bearing on this point. 

Then there is the problem of homo- 
Although — the 


which were valid in the first instance 


geneity. applications 
would all seek to limit the federal tax- 
ing power, there is considerable varia- 
tion with respect to the stipulations 
proposed in each application, This in 
itself would not appear to present any 
great difficulty. As the remarks of Cor- 
win and Ramsey might suggest, it can 
hardly be expected that two thirds of 
the states will arrive at an exact con- 


sensus in the wording of a proposed 
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amendment in their applications to 
Congress for the holding of a conven- 
tion. That is obviously the work of the 
convention. 

However. five of the states have sub- 
mitted applications which contain spe- 
cific and identical reservations bearing 
upon their own validity. The applica- 
tions in question are those of Nebraska, 
New Mexico, and the most recent ap- 
plications of Michigan, New Hamp- 
shire and Maine. By their own terms 
these applications are effective only if 
“two thirds of the States make appli- 
cation for a convention to propose an 
identical amendment to the Constitu- 
tion for ratification with a limitation 
that such amendment be the only mat- 
that 
would have power only to propose the 


ter before it, such convention 
specified amendment and would be lim- 
ited to such proposal and would not 
have power to vary the text thereof nor 
would it have power to propose other 
amendments on the same or different 
propositions’ .'= Must Congress accept 
these applications as being among those 
which are legally compelling if the stip- 
ulations set forth in them are not met? 
The matter is certainly open to doubt. 
The earlier, less restrictive applica- 
tions of the latter three states were 
filed in 1941, 1943 and 1941. respec- 
tively. and as has been previously 
pointed out, their validity is not en- 
tirely certain. 


A Writ of Mandamus? 


In sum, a considerable number of 
the memorials listed by Mr. Packard 
either had no initial validity as relevant 
and proper applications, were filed fif- 
teen or more years ago. or have been 
rescinded, Only about half of them are 
of the kind which would constitution- 
ally oblige Congress—if there were 
enough of them—to call a convention 
for the purpose of proposing an amend- 
ment. 

Mr. Packard. in asserting that two 
thirds of the states have filed valid ap- 
plications for a constitutional conven- 
tion. concluded that if Congress re- 
fused to fulfill its constitutional obli- 
gations. a writ of mandamus forcing 
Congress to act could be issued by the 
courts. However. in the case of Missis- 
sippi V. Johnson. in which the Supreme 
Court was asked to enjoin the Presi- 


American Bar Association Journal 


dent from enforcing the Reconstrue. 





tion Acts, the Court declared: 









han 

_ ‘ : ‘ ; , Belle 
rhe Congress is the legislative branch FF 

of the Government: the President js §@!!" 


the executive department. Neither can shou 


be restrained in its action by the judi. 
cial department; though the acts of 
both, when performed, are, in proper 
cases, subject to its cognizance.!® 


Under the doctrine of the separation 
of powers, the courts have refrained 
from issuing injunctions or writs of 
mandamus against the President, and 
they are not likely to serve a writ of 
mandamus on the Congress of the 
United States or its members. As we 
Mr. Packard's 


legal case is something less than iron. 


have seen, however, 
clad, And, as it turns out, he does not 
seriously propose to take it to the 
courts, 

After attempting at great length to 
prove that it is mandatory for Congress 
to call a convention under present cir- 
cumstances, and after raising the spec: 
tre of forcing Congress to act through 


Mr. Packard 


states that, “Congress would not have 


a writ of mandamus, 
to convene a convention if it consid- 
ered the suggested amendment itself.” 
He further maintains that, “Since the 
carrying out of the intention is the 
dominant or primary objective sought. 
as long as the Congress can effectuate 
intention, the Congress clearly has the 
And 


he concludes his article by saying that. 


legal right to act in the matter.” 


“The time has come for Congress to 
defer to the expressed wishes of a two- 
thirds majority of all of the forty-nine 
states and propose the amendment.” 

Whose expressed wishes? Those of 
the states which have passed resolu- 
tions to rescind? That of Wyoming 
twenty years ago? 

The leap which Mr. Packard takes 
from his earlier position. that Congress 
must now call a constitutional conven- 
tion, to his later one, that Congress 
might just as well avoid all the fuss of 
constitutional conventions and writs of 
mandamus by carrying out the “ex- 
pressed wishes” of two thirds of the 





11. 307 U. S. 433, 453, 454. 

12. Nebraska. 95 Conc. Rec. 7893-94 (1949); 
New Mexico, 98 Cone. Rec. 947-48 (1952); Mich- 
igan, 95 Conc. Rec. 5628-29 (1949); New Hamp- 
shire, 97 Conc. Rec. 10716-17 (1951); and Maine, ’ 
97 Conc. Rec. 6934 (1951). 

13. 4 Wall. 475 (71 U. S. 475), 500 (1866). 
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states makes more sense politically 
han t does legally. Has he not, in 
fect. constructed a legal paper tiger 
aimec at convincing Congress that it 
shoul propose a constitutional amend- 
ment ‘o the states? 

In asserting that “the carrying out 
of the intention is the dominant or 
primory objective sought”, Mr. Pack- 
art 


‘utes his earlier argument that 
state resolutions to rescind their appli- 


3 
Notice is hereby given that Osmer C. 
Fitts, of Brattleboro, Vermont; Philip 
C. Ebeling, of Dayton, Ohio; John 
Shaw Field, of Reno, Nevada; Edward 
W. Kuhn, of Memphis, Tennessee; and 
William Poole, of Wilmington, Dela- 
ware, members of the Association and 
members of the Committee on Rules 
and Calendar, herewith file with the 
Secretary of the American Bar Associ- 
ation the following proposed amend- 
ments to the By-Laws of the Associ- 


ation: 


\. Article XI. Section 3, of the By- 
Laws shall be amended so that the 
same shall read as follows: 

“No report shall be considered by 
the House of Delegates unless there 
shall have been compliance with the 
provisions of Sections 1 and 2 of this 
(rticle or unless compliance is waived 
by a two-thirds vote of the House of 
Delegates present at the meeting upon 
recommendation of the Committee on 
Rules and Calendar. Any Section or 
Committee desiring a waiver shall give 
written notice thereof and the reasons 
therefor to the Committee on Rules 
and Calendar at least ten days before 
the meeting of the House of Delegates 
at which it is to be considered, and 
such waiver shall not be recommended 
by the Committee on Rules and Cal- 
endar unless action by the House of 
Delegates at its forthcoming meeting 
shall be desirable because of pending 
egislation or unless such action for 
ome other reason shall be considered 
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‘ 


cations are “null and void” despite the 
reversal of “intention” or “expressed 
wishes” thereby indicated. By thus de- 
parting from the legal aspects of the 
case, Mr. Packard would appear to be 
hoist with his own political petard. 


Conclusion 

There is no legal bar whatever to 
prevent the Congress from proposing 
to the states an amendment which 


to be of the utmost importance.” 

B. Article XII, Section 2 of the By- 
Laws shall be amended so that the 
same shall read as follows: 

“No report, recommendation, or oth- 
er action of any Section or Committee 
thereof, or of any Committee of the 
Association, shall be considered as the 
action of the Association unless and 
until it shall have been approved or 
authorized by the House of Delegates 
or by the Beard of Governors. No Sec- 
tion or Committee thereof or any Com- 
mittee of the Association, or any mem- 
ber of any such Section or Committee, 
shall release any report of such Com- 
mittee or Section to the public before 
the same is distributed to the House 
of Delegates or the Board of Governors 
as required by Article XI of the By- 
Laws. This is not to be construed as 
limiting the customary news distribu- 
tions of the Association through its 
Public Relations Department. Any ma- 
terial containing any report, recom- 
mendation or proposal circulated by 
any Section or Committee thereof or 
by any Committee of the Association 
or by the Association’s Public Rela- 
tions Department shall have clearly in- 
dicated thereon that the same reflects 
merely the personal views of the indi- 
viduals proposing the same and does 
not represent the view or action of the 
Association unless and until the House 
of Delegates or the Board of Governors 
shall have taken approving action with 
respect thereto.” 

C. Article XIII, Section 4, of the By- 
Laws shall be amended so that the 
same shall read as follows: 

“No appropriation shall be made for 
traveling expenses of any member of 


would limit federal income tax rates. 
However, before employing the “sec- 
ond route” of a constitutional conven- 
tion for this purpose, there must be 
valid applications from two thirds of 
the states. As of today, this require- 
ment has not been met, and the Con- 
gress would be acting outside the scope 
of its constitutional authority if it suc- 
cumbed to the cry that such a conven- 


tion be called. 


Proposed Amendments to the Constitution and 


By-Laws of the American Bar Association 


any Advisory Committee as such, nor 
shall any appropriation be made for 
the traveling or other expenses of any 
member of the Board of Governors or 
of the House of Delegates or of any 
Committee or Section Council or Com- 
mittee that are necessary and appro- 
priate to and arise out of attendance 
as such at the annual meeting of the 
Association. This section shall not 
apply to any paid employee of the 
Association.” 


Il. 

Notice is hereby given that Walter 
E. Craig, of Phoenix, Arizona; Syl- 
vester C. Smith, Jr., of Newark, New 
Jersey;*Joseph D. Calhoun, of Media, 
Pennsylvania; Egbert L. Haywood, of 
Durham, North Carolina, and Benja- 
min Wham, of Chicago, Illinois, mem- 
bers of the American Bar Association 
and members of the Board of Gover- 
nors; and Osmer C. Fitts, of Brattle- 
boro, Vermont; Philip C. Ebeling, of 
Dayton, Ohio; John Shaw Field, of 
Reno, Nevada; Edward W. Kuhn, 
of Memphis, Tennessee, and William 
Poole, of Wilmington, Delaware, mem- 
bers of the Committee on Rules and 
Calendar and members of the Ameri- 
can Bar Association, herewith file with 
the Secretary of the American Bar 
Association the following proposed 
amendments to the By-Laws of the 


Association: 
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Proposed Amendments 


A. Amend Article VI by adding a 
new Section 3 as follows: 

Section 3. Action upon Legislation. 

(a) The House of Delegates may ex- 
press its opinion on definitive legisla- 
tion, and such expression of opinion 
shall subsequent amend- 
ments or modifications which do not 
change the basic proposals. 

(b) The House of Delegates, after a 
report by the Board of Governors, may 
express its opinion with respect to the 


encompass 


basic purpose and effect of proposed 
or pending legislation without the ne- 
cessity of acting upon specific legis- 
lation. 

(c) When definitive legislation is 
proposed or opposed, there shall be 
provided a complete summary of the 
phase of the legislation under consider- 
ation together with the portions of the 
legislative bill under consideration for 
each member of the House of Delegates 
at the meeting of the House at which 
the report is to be considered; and if 
only excerpts of the legislative bill 
are made available, not less than five 
copies of the whole bill shall be avail- 
able, for use of the Chairman of the 
House of Delegates before the report 
is considered. 

B. Amend Article 
inserting “VI” at the end of line 2. 

C. Amend Article X, Section 6 by 
inserting after line 12 thereof a new 
line: 

“13. Federal Legislation” 
and by renumbering the succeeding 
lines accordingly. 

D. Amend Article X, Section 7 by 
inserting after paragraph (j) thereof 
a new paragraph (k) as follows: 

(k) Federal Legislation. This Com- 
mittee shall consist of members of the 


X, Section 9, by 


Make Your Hotel 


The Eighty-Third Annual Meeting 
of the American Bar Association will 
be held in Washington, D. C., August 
29-September 2, 1960. 

1960, of the 
JOURNAL carries a complete announce- 


The January, issue 
ment with respect to hotels, registra- 
tion, etc., and in requesting accommo- 
dations please use the hotel reservation 
application therein provided. 

\ttention is called to the fact that 
many interesting and worthwhile events 
of the meeting will take place on Sun- 


day, August 28, preceding the opening 
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Association in the Washington area, 
and shall, through the Washington 
Office of the Association, advise and 
aid sections and committees in the 
pronouncement or presentation of the 
position of the Association with re- 
spect to any proposed or pending leg- 
islation before the Congress of the 
United States. 

and by relettering the succeeding par- 
agraphs accordingly. 

E. Amend Article XI, Section 2 (d) 
to read: 

(d) Shall, when action on legislation 
is recommended, comply with the pro- 
visions of Article VI, Section(c) of 
these By-Laws. 


IIT. 


Notice is hereby given that Charles 


S. Rhyne, Walter M. Bastian, Charles 


B. Murray, W. Cameron Burton, Fran- 


cis W. Hill, Ashley Sellers, David G. 


Bress, Frederick A. Ballard, David W. 
Richmond, William P. MacCracken, 
Jr., John W. Cragun, Richard W. Gali- 
her, Godfrey L. Munter, C. Willard 
Hayes, Thomas M, Raysor, William C. 
Koplovitz and Earl W. Kintner, all 
the District of Columbia; R. 
Carleton Sharrets, Jr., of Baltimore, 


from 


Maryland: Lewis F. Powell, Jr., of 
Richmond, Virginia; Nelson Woodson, 
of Salisbury, North Carolina; Walton 
J. McLeod, Jr., of Walterboro, South 
Carolina and Frank C. Haymond, of 
Charleston, West Virginia, all members 
of the American Bar Association, have 
filed with the Secretary of the Associ- 
ation the following amendment to the 


Reservations Now! 


sessions of the Assembly and the House 
of Delegates on Monday, August 29. 
Accommodations are now available 
in the following: Ambassador, Bur- 
lington, Charterhouse Motor Hotel, 
Diplomat Motor Hotel, Fairfax, Lafay- 
ette, Manger Annapolis, Manger Ham- 
ilton, Mariott Key Bridge Motel, Mari- 
ott Motor Hotel, Pick-Lee 
Roosevelt, Washington, and Willard. 
hotel 
should be addressed to the Registra- 


House, 
Requests for reservations 


tion Department, American Bar Asso- 
ciation, 1155 East 60th Street, Chicago 
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Constitution of the Association: 





Amend Article [X, Section 3, }y 
striking from said section the folloy 
ing words: 

“The District of Columbia shall | 
considered as a part of the fourth cir 
cuit” 
and by adding to the section the {o| 
lowing: 


Th 


“A member of the Board of Go 
ernors shall be elected from the Dj 
trict of Columbia circuit in 196] } 
the House of Delegates on the first da 
of its annual meeting, and _ thereafte 
such election shall be made every thir 





year’. 
After said amendment the section shal 
read as follows: 
Section 3. Choice of Board of Go 
ernors by Circuits. A member of thé 
Board of Governors shall be chosed 
from each federal judicial circuit. 4 
the time of his nomination he shall | 
a resident of the circuit for which hg 
is chosen, and shall be, or shall hav 
been, a member of the House of De 
egates. He shall be elected for a ter 
beginning with the adjournment of th4 
annual meeting at which he is electe; T 
and ending with the adjournment 0 HI 
the third annual meeting next follow} pews” 
ing his election. A member of th ones 
Board of Governors shall be electe ng 
‘ . . ° . aw. 
from the District of Columbia circuig '*™ 
in 1961 by the House of Delegates om estate 
the first day of its annual meeting, an@ more 
thereafter such election shall be mad@ yj. ( 
every third year. Id 
action 
Joseru D. CaLuoun § 
Secretary real | 
on Ii 
aware 
It 
fore. 
shall 
who \ 
adjoi 
small 
37. Illinois, and must be accompanie They 
by payment of the $35.00 registratiom for t 
fee for each member for whom a reser find 
. ° wry . s « 
vation is requested. This fee is Not @ ° PT 
: : mer 
deposit on hotel accommodations but ! 
quiry 
used to help defray expenses for ser\ 
i ° Z ° ‘ the 
ices rendered in connection with th 
: Un 
meeting. ; 
8 paid 
Be sure to indicate three choices 0§ ,, 
hotels, type of accommodations desire },, , 
and by whom you will be accompanief {,, | 
We must also have definite dates of jaw. 
arrival and departure. lien 
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The 


Lot Next Door to the Spragues: 


One Day’s Work in a Law Office 


Lebar ¢ 


by Alvin B. 


run 

HE ADAGE “No news is good 
news” is more often than not an ac- 
curate statement in many phases of the 
law. To the relieved practitioner of real 
estate law, “time” has probably won 
more cases than he would care to ad- 
mit. Certainly not to a client, anyway. 

| do not know of any type of legal 
action where “no news” is more wel- 
come than that of a tax foreclosure of 
real property. At precisely 11:00 A.M. 
on July 30, 1958, 1 became acutely 
aware of that fact. 

lt all started about three years be- 
fore. Frank and Edna Sprague, as | 
shall call them, were clients of mine 
who wanted title to a vacant lot of land 
adjoining their summer home in a 
small New Jersey shore community. 
They had coveted ownership of the lot 
for ten years or more but never could 
A son of the 
Spragues wanted to construct a sum- 


find out who owned it. 


mer home on the premises. Upon in- 
quiry by my office, it was learned that 
the lot in question was assessed to 
“Unknown” and that no taxes had been 
paid on it for thirty years or so. At 
our request, the lot was offered at a 


tax sale and my clients acquired the 
tax lien for $301.80. Under New Jersey 
law, the lienholder had to hold the tax 
lien for two years and then foreclose 


The Spragues had spent nearly eight hundred dollars and had 
waited three years to acquire the parcel of land adjoining their summer 
home. And then their attorney received a phone cail that almost ruined 
their plans only four hours before their foreclosure of the equity of 
redemption became final. Mr. Lebar tells the story of his struggle with 
time and the suspicious Clinchy clan, holders of a one-thirty-sixth 


interest in the property in question. 


of the New Jersey Bar (Perth Amboy) 


the equity of redemption by serving 
notices upon all of the interested per- 
sons that a search of the records would 
disclose. At the conclusion of the two 
years, we commenced our county search 
and came up with no less than sixty- 
five such parties, all of whom owned 
interests in the single lot. It appeared 
that the last conveyance took place in 
1886 and since then the title had passed 
into eleven different estates. The per- 
sons involved resided all over the na- 
tion and about one third of them were 
at “addresses unknown” or “presumed 
dead”. After eight months of investi- 
gation to determine all addresses, a 
filed; 


served and publication duly made in 


complaint was notices were 
accordance with the local statutes. Ac- 
tual disbursements were rising fast and 
$785 had been spent by the time we 
were nearing completion of the pro- 
ceedings. 

From time to time I would hear 
from one or two of the persons in- 
volved each of whom would disclaim 
any interest because of the impossible 
title situation. I quite naturally ad- 
vised my clients, the Spragues, that 
there was no question of a redemption 
because of the minute splintering of 
interests and the multitude of missing 


owners. “Good old time”, I said, was 


July, 1960 > 


all that was needed and title would be 
theirs. 

The Superior Court appointed the 
thirtieth day of July, 1958, between 
the hours of 10 a.m. and 3 P.M. at the 
office of the Tax Collector in the little 
town as the final time for redemption. 
The sum necessary was $327.50, the 
defendants not being required to pay 
anything except taxes and _ interest. 
of this all 
parties two weeks prior to the thirtieth 


Notices were mailed to 
and a notice was also published in the 


local newspaper. I had completely 
forgotten about the matter and arrived 
at the office at about 10:00 a.m. on 
that hot summer day thinking more 
about my forthcoming vacation than 
anything else. In the midst of going 
through the mail, the telephone rang. 
There was something about the sound 
of the ring that seemed distinctly dis- 
turbing. It was 11:00 a.m. 

The call was from the Tax Collector 
of the little shore community where the 
lot in question was located. He spoke 
in a rather halting voice which was 
quite natural for him, as it may well 
be for all tax collectors. This particular 
fellow was an octogenarian and looked 
every bit of it. He mentioned some- 
thing about the Sprague matter and I 
remernbered that the time for redemp- 
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Alvin B. Lebas is engaged in the 


general practice of law since 1948 
in Perth Amboy, New Jersey. He 
was graduated from the College of 
the City of New York (B.B.A. 1944) 
and received his legal education at 
Rutgers. 





tion was about up. I was trying to 
tell the Collector that | would send him 
the form affidavit attesting to the fact 
that no one appeared to redeem the 
lot, when I was interrupted. The fact 
was that four persons, whom we shall 
refer to as Abner Clinchy and his three 
sisters, were presenting themselves be- 
fore my elderly friend and seemed to 
be in the process of tendering to him 
the sum of $327.50, the total amount 
redeem the lot. All 

New Jersey from their 
homes in the State of Florida. As the 


halting voice of the Collector con- 


needed to had 


travelled to 


tinued, I raced my fingers through the 
file looking for “Clinchy” and quickly 
noted that the four together owned a 
total of a 
Within seconds I envisioned three years 


one-thirty-sixth — interest. 


of headaches: $785 in disbursements 
and the Spragues’ dream of ownership 
of the adjacent lot going down the 
proverbial drain, to say nothing of the 
expected and hard-earned counsel fees. 

The moment that the sum was ac- 
cepted as a redemption, all would be 
lost! 


blessed the Collector for calling me 


1 think I must have secretly 


before he actually accepted the money. 
Quickly I asked to speak to Mr. 
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Clinchy, who came to the telephone. 
Hopefully I tried to explain that all he 
and his sisters might accomplish by 
redeeming would be to cancel the lien 
and to reinstate their one-thirty-sixth 
interest in the property as well as all 
of the other interests but that there 
wasn’t a Chinaman’s chance of his 
acquiring full title to the lot. This was 
especially true since so many of the 
owners were missing or unknown. All 
I could get from the other end of the 
wire was “I don’t give a damn what 
you say, I’m gonna pay this lien off!” 
Whether this answer was responsive or 
not, somehow it came out, over and 
over again. Getting nowhere, | fran- 
tically asked to speak to the Tax Col- 
lector. I implored him not to accept 
the money until I could get there. He 
said he would do what he could. My 
office is located about fifty miles from 
that of the Collector’s, and about an 
hour and a quarter elapsed before my 
arrival at the shore community. By 
some miracle the Collector had not as 
yet accepted the redemption nor can- 
celled the lien. By what device he had 
consumed the preceding hour and a 
quarter | do not know, but I did recall 
with some satisfaction that this aged 
gentleman had at one time in the past 
kept me waiting nearly a half hour in 
the preparation of a rather simple tax 
receipt. 

I noticed, parked outside of the Col- 
lector’s office, a rather worn-looking 
automobile of the 1930s vintage bear- 
ing a Florida license plate. That this 
vehicle belonged to the Clinchys and 
them to it later became quite evident. 


Huddled the the 


building were the objects of my call, 


around door to 
and a more dour-looking crew I have 
never encountered. 

I immediately introduced myself to 
the Clinchys. The brother, Abner, was 
the spokesman. [| later found out that 
he was the only one who could write. 
The time was 12:30 p.m. The redemp- 
tion period was to expire at 3:00 P.M. 
Without 
mincing words, | offered Abner the 


and the Clinchys knew it. 


sum of $150 for the fragmentary inter- 
est, thereby eliminating their right of 
redemption, and I repeated over and 
again that for him to redeem would be 
literally to burn up good money, which, 
of course, was absolutely the truth. 
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Upon hearing the offer, he looked jp. 
sulted, and with the $327.50 clenched 
in his fists, he entered the Collector. 
office. “Wait!” I called inside to Abner. 
who seemed about ready to hand the 
sum to the now slightly weary Tay 
Collector. “Is there nothing we cay 
do?” Stopping just a hair’s breadth 
short of completing delivery of the 
money to the Collector, Abner turned 
to me and said in an altogether too 
clear and resonant voice, “If you can 
come up with $500 before 3:00 p.m, 
we ll forget about this and sign a deed 
for our interest.” From the corner of 
my eye, | was sure that the three sisters 
nodded. It was 1:00 P.M. 

Sensing the futility of bargaining 
and consumed with many downright 
sadistic thoughts, I answered that | 
could not make such a payment with. 
out consulting my clients, the Spragues. 
who I supposed were quietly relaxing 
on some beautiful beach. It so hap. 
pened that the Sprague summer home, 
next to the lot, was only about two 
office. | 
knew Edna Sprague was there and 


miles from the Collector’s 
hopped in my car to see her. Follow. 
ing close behind was the Clinchy ve- 
hicle and looking out of the window 
was the Tax Collector, his arm still 
partially outstretched. Pulling up te 
the Sprague place, I noticed, for the 
first time. the vacant lot. Never had | 
seen it before. It sickened me a little 
when I saw that it not only had been 
cleared but a foundation for a home 
had been freshly installed. I was sure 
that my friends from Florida noticed 
it too. 

Edna Sprague had a house full of 
loquacious guests who were down for 
the day, and I quickly hustled her off 
to a corner and explained things as 
best | could. Her husband, Frank, was 
at work in the City, about sixty miles 
away and she had to talk to him be: 
fore deciding anything. After a call to 
her husband, they decided to pay the 
$500. The time was now 1:45 P.M. 

Emerging from the house, I encoun- 
tered the Clinchys admiring the lot, of 
owned  one-thirty-sixth. 


which _ they 


“You’ve got $500,” I said. “My clients 
” 


I then suggested 
that both the Clinchys and myself 


have approved it. 


should proceed to my office where ! 
would give them a check and they 
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cou! execute a deed for their interest. 


[his procedure did not suit them at all. 
[he trusting soul of Abner Clinchy 
was of the view that it would be after 
}:00 p.M. by the time we arrived at 
mv ctflice, at which time I could con- 
venivntly tell him to go to hell and 
relu-e to pay, since the time for re- 
dem tion would have expired. No, fig- 
ured Abner, it would have to be cash, 
or something close to it, and pronto. 

| scurried back into the simmered 


down Sprague household. Edna had 


vaguely told the occupants about this 
state of affairs, leaving many of them 
staring into space and wondering about 
the title to their own properties. “We 
need $500 in cash!” I blurted out un- 
thinkingly, “to clean this thing up.” 
\s the guests quickly scattered, we put 
in another call to Frank. It was now 


2:00 p.M. and the Clinchys were be- 


coming very edgy. 

As a result of the second telephone 
call, Frank wired the $500 via Western 
Union. There being no telegraph office 
in the town, Edna Sprague and some 
of her guests set out by automobile 
followed by me in my car and finally 
by the Clinchy vehicle to the next town 
to await the arrival of the money. 


At 2:30 p.m. the money reached the 


Western Union office. Edna endorsed 
the check and I rushed to a local law 
office, with the Clinchys close on my 
heels, to secure a blank deed. The type- 
writer was in use at the law office, so 
I set out for the Tax Collector’s office 
to type up the deed and close the mat- 
ter. At 
ately | 


2:45 we all arrived. Immedi- 
seized a typewriter and began 
pecking away. Every few minutes, 
Abner Clinchy would ask the belea- 


guered Collector for the time. The aged 


Tenth Annual Tulane Tax Institute 


The Tenth Annual Tulane Tax In- 
stitute will be held in New Orleans on 
October 26-28, at the University Cen- 
ter at Tulane. 

Two new features which will give 
participants an opportunity to explore 
thoroughly fields of taxation of special 
interest to them have been added to the 
Tenth Tulane Tax Institute. 

The first new feature is the question- 
answer luncheon session. Speakers for 


each day’s meeting will hold informal 


quiz sessions in separate dining rooms 
during the buffet-style luncheon. 

The second new feature of the In- 
stitute is workshop sessions, which 
will follow the luncheon sessions on 
Wednesday and Thursday. Leading 
New Orleans attorneys, accountants, 
tax managers and banking officials will 
preside over the informal workshops. 

Participants are requested to indi- 
cate which of the three concurrent 
workshops offered each day they wish 
to attend on the special blank provided 
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Collector glanced fiercely from my 
frantic typing to the clock and back 
again as if he were watching a ping- 
pong match. At a few minutes before 
3:00 p.M., the deed was finished and 
signed by all and the $500 delivered. 
The three Clinchy sisters made an “X” 
In a blink the 
Clinchys were gone, somewhat richer 


for their signatures. 


than when they had arrived. 

As I glanced over the hastily pre- 
pared deed and looked up at the Col- 
lector, whose head seemed to be still 
moving lazily to and fro, | couldn’t 
help wondering whether Abner Clinchy 
would actually have redeemed that lot 
had I not intercepted him. Maybe it 
was all a bluff? I suppose we'll never 
know. 

It was 4:30 when I arrived back at 
the office. The telephone call at 11:00 


A.M. seemed a long time ago. 


in the program. 

The Tenth Tulane Tax Institute will 
end on Friday with an omnibus ques- 
tion and answer session, with all 
speakers participating. 

The registration fee of $58.00 covers 
all sessions of the Institute as well as 


One 


day’s registration is $25.00, including 


all luncheons and refreshments. 


luncheon and refreshment. 
For further 
Tulane Tax Institute, Tulane Univer- 


information, write to 


sity, New Orleans 18, Louisiana. 
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The Connally Reservation Should Be Repealed 


In this issue, we publish a number of articles on the Connally Reser. 
vation, a subject that has assumed increasing importance in recent 
months since the introduction of Senator Humphrey’s resolution of re. 
peal. The question of retaining or withdrawing the Reservation was de. 
bated by three speakers at the Association’s Pacific Northwest Regional 
Meeting in Portland, Oregon, in May. Mr. Tondel and Mr. Larson (see 
page 729) spoke in favor of repeal. The views of Mr. Schweppe, who 
was in favor of retaining the Reservation, are set forth in an article 


beginning at page 732. 


by Lyman M. Tondel, Jr. ¢ of the New York Bar (New York City) 


W E ARE MET TO consider one of 
the many aspects of the cold war be- 
tween totalitarianism and democracy— 
between the rule of force and the rule 
of law. 

We are met to consider whether the 
United States, even though wisely and 
of necessity armed to preserve the im- 
mediate peace, should take one small 
active step forward in affirmative sup- 
port of the ultimate rule of law, for 
which it and its leaders purport to be 
the spokesmen, to bring it not ahead 
of the front line of thirty-three nations 
but simply abreast of them. How can 
we effectively assert leadership of the 
free world for the rule of law against 
the Russian gospel of force when we 
lag behind with Mexico, Liberia, Pakis- 
tan, the Sudan and South Africa? 

The front line of nations of which I 
speak, consisting of such as all four 
Scandinavian countries, Great Britain, 
The Netherlands, 
France, Turkey, India, Australia, New 


Ireland, Belgium, 
Zealand, Japan, Uruguay, Canada and 
sixteen others, leave it to the Inter- 


national Court of Justice to decide 
whether a dispute is international, and 
therefore subject to its jurisdiction, or 
domestic and therefore outside its juris- 
diction. The United States, now accom- 
panied only by the five countries I first 
mentioned, reserves for itself the right 
to determine whether a dispute is inter- 


national or domestic. Hence the de- 
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scriptive term—self-judging reserva- 
tion. 

The International Court of Justice 
was established in 1946 under the Unit- 
ed Nations Charter by a statute which 
is an integral part of the Charter. All 
members of the United Nations auto- 
matically the 
court, and outsiders also can join it. 


become members of 

The jurisdiction of the court extends 
only to international legal disputes that 
have been referred to it by all parties. 
To facilitate such referrals, Article 36 
of the statute of the court, the so-called 
optional clause, gives each member 
nation the option to consent in advance 
to the court’s jurisdiction over any 
international legal dispute that falls 
within four specific categories, pro- 
vided the other parties to the dispute 
also consent to the court’s jurisdiction. 

In 1946 the Foreign Relations Com- 
mittee of the United States Senate 
unanimously recommended that the 
United States file such a declaration 
under the optional clause, on the urg- 
ing of the House of Delegates of the 
American Bar Association and many 
others. Although the court has since 
confirmed in an opinion! that it is 
bound to observe the prohibition of 
Article 2(7) of the United Nations 
Charter not “to intervene in matters 
which are essentially within the domes- 
tic jurisdiction of any state”, the For- 
eign Relations Committee recommended 


American Bar Association Journal 
4 


that the United States declaration avoi 
any doubt on this score by stating that 
it did not apply to 


disputes with regard to matters which 
are essentially within the domesti 
jurisdiction of the United States. 


However, in its unanimous report, it 
expressly rejected the idea, advanced 
at hearings, that the domestic jurisdic. 
tion reservation should also reserve to 
the United States the power to deter- 
mine what disputes are domestic and 
what are not. It said that it had 


decided : 


that a reservation of the right of de- 
cision as to what are matters essentiall) 
within domestic jurisdiction would tend 
to defeat the purposes which it is hoped 
to achieve... 


the Senate floor. 


Senator Connally reversed his position 


Nonetheless, on 


and the domestic jurisdiction reserva- 
tion was supplemented by the self- 
judging reservation so that the entire 
clause then provided that the United 
States declaration should not apply to 


. disputes with regard to matters 
which are essentially within the do- 
mestic jurisdiction of the United States 
of America as determined by the 
United States of America. 





1. Interpretation of the Peace Treaties with 
Bulgaria, Hungary, and Roumania (1950), I. C. 
J. Rep. 65, 70. 
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There is universal agreement that the 
International Court of Justice should 
not have jurisdiction over domestic 
disputes and it properly has no such 
power. There is no objection to the 
domestic jurisdiction reservation. The 
objection is rather to the self-judging 
clause which enables the United States 
to veto any case brought against it by 
saying that it is a domestic matter. 

Since it is so easy to confuse the 
domestic jurisdiction reservation or 
other types of reservations with the 
self-judging reservation, I repeat that 
the domestic jurisdiction reservation is 
right and proper, and that I also heart- 
ily approve the limitation of jurisdic- 
tion to disputes “hereafter arising” and 
our reserved right to leave the court 
on six months’ notice. It is only the 
self-judging aspect of the domestic 
jurisdiction reservation that is the sub- 
ject of this discussion. 

If it be assumed that this country 
would not exercise its power under the 
self-judging reservation except when it 
honestly thought a dispute was domes- 
tic, the self-judging reservation would 


have practical meaning only in the rare 


case where the court would reach the 
opposite conclusion; and the Perma- 
nent Court of International Justice, the 
present court’s predecessor, whose prec- 
edents are followed, established a very 
broad view of what is domestic. In the 
Tunis and Morocco Nationality case it 
said that to make a dispute interna- 
tional it was not enough that the matter 
“may very closely concern the interests 


of more than one State”; to be inter- 


national it must be “in principle, regu- 


lated by international law”’.- Thus 
questions of nationality and immigra- 
tion and tariffs and quotas and sugar 
subsidies and foreign aid are not inter- 
national questions for they are in prin- 
ciple regulated by national law, not 
international law. There is no authori- 
tative difference of opinion on this 


point. 


What is more, no nation wants the 
court to intrude into its domestic affairs. 
Even France, in the face of its Algerian 
problem, withdrew its self-judging res- 
What 


testimonial could there be to the court’s 


ervation last summer. clearer 
reputation for not taking jurisdiction 


of domestic disputes? 


The practical effect of repealing the 
self-judging aspect of the domestic 
jurisdiction reservation would thus be 
minimal. 

Nonetheless, as already stated, the 
self-judging reservation was added in 
Re- 


action around the country was sharp 


debate on the floor of the Senate. 


and prompt. Among others. both the 
Assembly and the House of Delegates 
Bar 


1947 recommended Senate reconsidera- 


of the American Association in 
tion of the self-judging reservation and 
resolved that: 


. the retention of such a condition 
in the American Declaration. as well as 
any future would 
incompatible with the announced pur- 


reliance on. it. be 
pose of the United States to join in 
giving to the Court a broad jurisdic- 
tion; and. if followed by other Nations 
in filing or renewing their Declarations, 
would mean that the United States had 
created the precedent for a 
backward step through narrowing and 
impairing the jurisdiction which many 
countries have vested in the Court. 


serious 


Unfortunately the self-judging reser- 
vation was not reconsidered and the 
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prediction was confirmed by events. 
France, India, and the five other coun- 
tries I first mentioned all followed our 
example, although France and India 
have recently given up their self-judg- 
ing reservation. Moreover, the self- 
judging reservation has even found its 
way into a number of United States 
treaties under which disputes are said 
to be submitted to the International 
Court of Justice. 

Now it is argued that, because of 
China’s 


peated outrages and reliance on brute 


Russia’s and Communist re- 
force and false propaganda, and be- 
cause of their scorn of international 
courts and international law, the Amer- 
ican Bar Association should play into 
their hands by reversing its stand and 
supporting the Connally Reservation. 

May I suggest that one of the best 
ways of helping to win the Cold War 
for the support of the uncommitted 
nations of the world is to make it un- 
reservedly clear, for all the world to 
see, that the United States seeks only 
justice under law: and that it is Russia 
and Communist China that are unwill- 
ing to have their rights and obligations 
adjudicated by impartial tribunals. 

May I also suggest that second only 
in importance to our force of arms in 
keeping Russia and Communist China 
from using their military power is the 
unity of the Western powers. What a 
striking advance towards such unity it 
would be if the United States and the 
other friendly nations were to submit 
all international legal disputes with 
each other to the International Court 
of Justice. If we don’t stockpile ex- 
perience in the peaceful settlement of 
international disputes with our friends 
what hope do we have of ever avoiding 
war? 

A former head of Socony-Mobil Oil 
Company once said in substance that 
the greatest invention in history was 
not a mechanical or scientific one but 
rather the invention of the contract. 
By contract a company, or a country. 
extends its effectiveness and its power 
—in short its sovereignty; and when 
it also contracts for a means of settling 
disputes it enlarges further the effec- 
tiveness of the All 


contract. inter- 





2. Tunis and Morocco Nationality decrees, 
P.C.].J. ser. B, No. 4 (1923). 
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national law consists of treaties or of 


constant and uniform usage accepted 
as law or acquiesced in by failure to 
protest against the aflirmative assertion 
by other states that a rule exists. By 
carefully scrutinizing proposed treaties 
and assertions by other states of new 
the United States 


applicable international law. 


rules can control 
It can, 
and should, refuse to sign such pro- 
posed treaties as the Covenant on 
Human Rights which deal with domes- 
tic matters: but that is the way to safe- 
guard ourselves, not by refusing to 


agree with other nations on proper and 





useful expansions of international law 
and certainly not by hamstringing the 
International Court of Justice by in- 
sisting on such a veto power as is em- 
bodied in the self-judging reservation. 

The road ahead under law is longer 
and far more difficult than the easy 
out of annihilation in total atomic war. 
In settling international disputes there 
is no ultimate alternative to force or 
law. 

If we lawyers have not only the hard 
common sense, but also the faith and 
courage of our fathers. we shall look 
steadfastly forward, with a long view 


shall, 
though realistic, reject pessimism and 


ahead, instead of back; we 


unreasonable fears. based on remote 
possibilities or on the twists and turns 
of the moment; we shall recognize that 
international law and order must some. 
day prevail if the human race is to 
survive; and we shall do our part ac. 
tively to increase its effectiveness as 
we are able. Courage and faith, com. 
bined with common sense, has been, 
and is, the way of the expanding West; 
that must be the way of the expanding 
world leadership of the United States 


of America. in freedom, under law. 





Washington, D. C. 


St. Louis. Missouri 


Association Calendar 





Annual Meetings 





August 


San Francisco, California 


Board of Governors Meeting 





Fall Meeting. Chicago. Illinois 


Midyear Meeting, Chicago, Illinois 


Midyear Meeting 





Edgewater Beach Hotel. Chicago 


Administration Committee 


Board of Governors 


Group Meetings 


House of Delegates 


Section Chairmen 





Annual Conference, Chicago, Illinois 


Houston. Texas 


728 





Regional Meetings 





American Bar Association Journal 


29-September 2, 1960 
August 7-1], 1961 
August 6-10, 1962 

October 27-28. 1960 

February 17-18. 1961 

February 16-21. 1961 
February 16. 1961 

February 17-18. 1961 

February 18-19, 1961 

February 20-21, 1961 

October 29-30, 1960 

November 9-12, 1960 






Vly 


the “s 
ican | 
jurisc 
cold-l 
That 
becau 
other 
clause 
oul ¢ 
tempt 
behal 
citize 
Th 
Loan 
quan 
in Zo 
stand 
Fran 
hund 
suit 
tice 
Fran 
ilar { 
way 
held 
Nor 
resel 
tion 
cold 
As 
pose 
teres 
peal 
Si 
195° 









shall, 
n and 
emote 
turns 
e that 
some- 
is to 
rt ac- 
SS as 
com- 
been, 
West: 
nding 
States 
Ww. 








The 


Self-Judging Clause and Self-Interest 


In urging repeal of the Connally Reservation during the debate at 
the Pacific Northwest Regional Meeting of the American Bar Associa- 
tion, Mr. Larson argued that it is to the interest of the United States 
to repeal the “self-judging” Reservation because its existence provides 


a means by which any nation may evade the World Court’s jurisdiction 


when the United States seeks to obtain redress in the court. 


by Arthur Larson ¢ Director of the World Rule of Law Center, Duke University 


\ | Y ARGUMENT FOR the repeal of 
the “self-judging” clause in the Amer- 
ican acceptance of the World Court’s 
jurisdiction will be addressed solely to 
cold-blooded American _ self-interest. 
That self-interest is severely damaged 
because of the reciprocal right of every 
other nation in the world to invoke this 
clause against us and thus throw us 
out of court whenever we might at- 
tempt to vindicate a legal claim on 
behalf of our country or one of its 
citizens or corporations. 

The story begins with the Norwegian 
Loans case. Norway had issued a large 
quantity of bonds in France, payable 
in gold. Then Norway went off the gold 
standard and refused to pay in gold. 
France, confronted with severe loss to 
hundreds of thrifty Frenchmen, brought 
suit in the International Court of Jus- 
tice demanding payment in_ gold. 
France had a self-judging clause sim- 
ilar to our Connally Reservation. Nor- 
way did not. The International Court 
held that, as a matter of reciprocity, 
Norway could exercise France’s claimed 
reservation and call the entire transac- 
tion domestic. Result: financial loss in 
cold cash to citizens in France. Cause: 
\ supposedly protective clause inter- 
posed by the guardians of French in- 
terests. Sequel: France last year re- 
pealed her self-judging clause. 

Since this case was decided only in 


1957, the full implications have not 


begun to sink into the consciousness of 
the American Bar and the American 
people. If the position of the American 
Bar Association opposing the Connally 
Reservation was valid for reasons of 
self-interest in 1946, it is twenty times 
as valid today. 

Let us put the present state of affairs 
in the bluntest possible terms. The 
presence of this self-judging clause in 
our declaration means that we our- 
selves have destroyed, absolutely and 
without exception, every conceivable 
right that we might ever have had to 
enforce any legal claim against any 
country under any circumstances for 
any damage to our rights under the 
general jurisdiction of the Interna- 
tional Court of Justice. For now, when- 
ever we try to assert as plaintiffs any 
legitimate right in the International 
Court, it is our opponents who merely 
have to utter the magic words, “This 
is domestic’”—and we are thrown out 
of court with no legal recourse whatso- 
ever. France found this out the hard 
way, and repealed her self-judging 
clause. Must we similarly have to sub- 
ject innocent Americans to severe fi- 
nancial loss before we learn our lesson? 

After all, we are the ones who need 
the protection more than any other 
country. We are the ones with $45,000,- 
000,000 


tries’ boundaries, with the ever-present 


invested within other coun- 


danger of damage, confiscation, and 
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discrimination. We are the ones with 
500,000 nationals and 700,000 tourists 
abroad, always in danger of personal 
injury and property damage. We are 
the ones with foreign bases, communi- 
cations installations, transportation fa- 
cilities, and economic and technical aid 
projects. The chances of our needing, 
as plaintiffs, the help of the court are 
many times as great as the chances of 
our appearing as defendant. 

We would do well to recall the well- 
known lines of Robert Frost: 


Before I built a wall I’d ask to know 
What I was walling in or walling out. 


The principal effect of what we have 
done is not so much to wall the other 
fellow out of court, as to wall ourselves 
out, whenever we have a valid claim. 

One of the least-known features of 
this situation is the fact that this self- 
judging clause also destroys valuable 
rights under our economic aid pro- 
grams that were specifically created in 
the name of national self-interest. The 
Economic Cooperation Act of April 3, 
1948, stipulates that every economic 
aid agreement must include a provision 
“submitting for the decision of the 
International Court of Justice or of 
any arbitral tribunal mutually agreed 
upon any case espoused by the United 
States Government involving compen- 
satior. of a national of the United States 
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for governmental measures affecting 
his property rights, including contracts 
with, or concessions from, such coun- 
try.” But since the self-judging clause, 
complete with its reciprocal backlash, 
is incorporated by reference in all these 
agreements, we have thus once more 
completely and effectively destroyed at 
one stroke all the rights that supposed- 
ly were laboriously built up both in the 
statute and in the agreements for com- 
pulsory judicial settlement of disputes 
negotiated in the pursuance of the stat- 
ute. Consequently, if the current debate 
were conducted on the basis of really 
intelligent self-interest, there would be 
no escape from the conclusion that the 
self-judging clause must be repealed in 
order to restore these rights of Amer- 
ican citizens, businesses, and investors 
which we thought we were protecting, 
but which the self-judging amendment 
has destroyed. 

There are other items of American 
self-interest at stake here. perhaps not 
so obvious and material. but in some 
ways even more important. 

There is a strong self-interest in re- 
establishing our position as leaders in 
the struggle to bring about a lawful 
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world. We might as well face the fact 
that the United States seriously needs 
at this very moment a tangible action 
to demonstrate our devotion to law in 
the eyes of the world. Indeed, we are 
already our for 


losing opportunity 


leadership here. France has repealed 
her self-judging clause. So has India. 
So has Britain. 

The clause hurts our self-interest also 
because it makes us look foolish to 
intelligent people everywhere. There is 
nothing more elementary in every legal 
system of the world than that no man 
should be a judge in his own cause. To 
assert such a right on the domestic 
scene would make anyone a laughing 
stock. To assert it on the international 
scene is no less preposterous. 

Our self-interest is also hurt because 
this declaration is probably invalid. Ar- 
ticle 36, paragraph 6, of the Statute of 
the International Court, to which the 
United States is a party, and to whose 
provisions it is therefore committed as 
a matter of law, states: 


In the event of a dispute as to whether 
the Court has jurisdiction, the matter 
shall be settled by the decision of the 
Court. 


Of course the greatest self-interest of 
all is the contribution this move would 
make toward a solid building of the 
practical dispute-settling procedures 
that are essential to achieving peace in 
a dispute-ridden world. 

As against all these demonstrable 
values accruing to the self-interest of 
the United States, the arguments for 
retention of the Connally Reservation 
are found to consist entirely of imagi- 
nary fears which are never supported 
by citations of the record of the court, 
of the background and character and 
performance of the judges, or of the 
actual provisions of international law. 
They based what 
“might” be done to our domestic af- 


are entirely on 
fairs by an imaginary court, made up 
of altogether unheard-of judges apply- 
ing international law resembling noth- 
ing that has ever been seen on this 
earth. 

The claim that the court might make 
us raise our immigration quotas. lower 
our tariffs. and give away the Panama 
Canal—these three ugly sisters that have 
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been wheeled out as the standard hob. 
goblins from the time of Senator Cop. 
nally’s remarks on the floor of the 
Senate right down to the present-—are 
the result of two elementary fallacies 
The one fallacy is the failure to dis. 
tinguish between the judicial functio; 
and the legislative function: the other 
is the failure to distinguish between 
domestic and international affairs. 


You cannot go at this question by 


sweeping statements that “tariffs are 
international”. You have to specify 
what question about tariffs you are 
talking about. The question that op. 
ponents of repeal are really talking 
about is a question of policy on 
whether tariffs should be raised or 
lowered, or whether immigration quotas 
should be raised or lowered. That pol. 
icy, in the first place, must be con- 
ceived and executed as a legislative act, 
A court can only apply the law as it 
finds it. It cannot compel Congress t 
pass laws that it does not want to pass 
the 
does 
the policy decision on 
whether to raise or lower tariffs or 
immigration 


or compel President to make 


treaties he not want to make. 


Moreover, 
quotas or make new 
treaties is a domestic policy decision. 
Similarly, as to the Panama Canal. no 
court tell the President or the 
Senate to make a new treaty giving 
away the Panama Canal. This would be 
both an executive and a legislative act. 
The existing treaty has been reaffirmed 
by mutual consent as recently as 1955. 
and has been declared valid by the 
Supreme Court of Panama itself in 
Gris v. The New Panama Canal Co. 
and in every international law decision 


can 


or source that can be found on record. 
There is not one ounce of support in 
all of existing international law to 
support the charge that the Interna- 
tional Court could make us raise or 
lower tariffs or immigration quotas or 
part with the Panama Canal against 
our will. 

This being so, the arguments of the 
defenders of the Connally Reservation 
can be narrowed down to the fantasti: 
assumption that the members of the 
present court. who comprise some of 
the most distinguished and conserva: 
tive judges and international law ex- 
the who 
compiled a consistent record of very 


perts in world, and have 
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ca! ful limitation of their jurisdiction 
to: early international affairs, will sud- 
der y simultaneously all 
mi: ds and start making decisions the 
at contrary of what they have made 
several decades. And this assump- 
ios is made in spite of the fact that the 


juozes hold office for nine years, so 


their and national interests, and we are al- 


the: the character of the court could _ tial to a real peace. 


ot possibly change radically in the 
period of time covered by a new dec- 
laration. All this then is precisely the 
soit of thing any court in the land think about. It is quite conceivable 


‘ 


would reject as 


jecture’. Perhaps this would not mat- 
ter, if this were only an academic dis- 
cussion. But, as I have shown earlier. 


‘speculation and con- 


we are allowing these chimeras and cial means, if we had used 


day-dreams to deprive us of protection 
of very real legal rights that may be 


worth hundreds of millions of dollars 
to American individuals, corporations, 


lowing these hypothetical fears to rob 
us of very real and present prestige. 
international leadership, and opportu- 
nities for practical improvement in the 
dispute-settling structure that is essen- 


Since the opposition talk entirely in 
terms of fears, let me plant one little 
fear in their minds that they might 


that the spark which sets off the nuclear 
war ending civilization and _ possibly 
even life on earth might be a dispute 
which could have been settled by judi- 


precious years to strengthen the struc- 
ture of international law and adjudica- 
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tion. It might be another Suez; it 
might be the Gulf of Aqaba; it might 
be one of the many boundary or waters 
disputes now festering in the world. If 
that day should ever come, I would not 
want to be in the shoes of those who 
used their efforts to block the develop- 
ment of dispute-settling processes that 
could have kept that spark from setting 
off the final holocaust. 

But I am confident that day will 
never come, because | am confident 
that the lawyers of America will con- 
tinue to take the lead in doing the solid 
constructive work, including strength- 
ening our own use of the World Court, 
that is necessary to build that rule of 
law between nations which many of us 
now believe may be the last, best hope 
of earth. 





American 


Jurisdiction 

\rizona 

Connecticut 

District of Columbia 
Illinois 

lowa 

Maine 

Massachusetts ( Vacancy) 
Michigan 

Mississippi 

Vontana 

Nebraska 

New Jersey 

Oklahoma 

Puerto Rico 

Rhode Island (Vacancy) 
South Carolina 

South Dakota 

Texas 

Washington 


Wyoming 


Delegates Elected 
C. A. Carson III, Phoenix 
Samuel H. Platcow, New Haven 
Francis W. Hill, Washington 
Barnabas F. Sears, Chicago 


Ingalls Swisher, lowa City 


Robinson Verrill, Cumberland Foreside 


*Erwin N. Griswold, Cambridge 
Henry L. Woolfenden, Detroit 
Gibson B. Witherspoon, Meridian 
Emmett C. Angland, Great Falls 
George H. Turner, Lincoln 
John H. Yauch, Jr., Newark 
Howard T. Tumilty, Oklahoma City 
Francisco Ponsa-Feliu, San Juan 

7Colin MacR. Makepeace. Providence 
Walton J. McLeod, Jr.. Walterboro 
Roy E. Willy, Sioux Falls 
Cecil E. Burney, Corpus Christi 
Richard S. Munter, Spokane 


Edward E. Murane, Casper 


*To fill vacancy expiring with adjournment of 1962 Annual Meeting. 
*To fill vacancy expiring with adjournment of 1961 Annual Meeting. 
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Bar Association— Election for State Delegates 


Percent 
of Return 


Ballots Ballots 
Mailed Returned 


161 63 

579 35 

31 
6198 
1568 
336 
2254 
2867 


2639 
1195 
162 


18,020 
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The Connally Reservation 


Should Not Be Withdrawn 


by Alfred J. Schweppe © of the Washington Bar (Seattle) 


"THE WITHDRAWAL OF the Con- 
nally Reservation has been well de- 
scribed by Mr. Raymond Moley in 
Newsweek of February 22, 1960, as 
“legal disarmament”—as disastrous at 
this juncture as would be military dis- 
armament. That brilliant expression 
states the case in a nutshell. 

Actually, in the light of recent events, 
a discussion of the Connally Reserva- 
tion! to the World Court treaty seems 
wholly academic. 

If there was ever any basis for the 
idea, certainly there would seem to be 
no doubt today that the United States 
Senate should not withdraw the Con- 
nally Reservation. Iu the absence of 
that reservation a question which the 
United States deems a domestic ques- 
tion could be determined by the Inter- 
national Court of Justice. “the prin- 
cipal judicial organ of the United Na- 
(Article 92), to be an interna- 
tional question by a vote of the two 
incumbent judges from Communist 
Poland, al- 


though these countries have held them- 


tions” 


Russia and Communist 
selves immune from the jurisdiction of 
that court. I am sure that the United 
States Senate can be counted on to look 
after the best interests of the United 
States, in view of the clarification of 
international attitudes in recent weeks. 

In appraising the Utopian goal of 
world peace through law, we must not 
overlook that most major wars have 
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In this article, Mr. Schweppe presents the case of those who feel 
that the Connally Reservation is necessary to protect the United States 
from encroachment upon its domestic jurisdiction. He argues that the 
composition of the World Court itself and the tendency among many 
to insist that there is no distinction between “foreign” and “domestic” 
matters are powerful reasons for retaining the Reservation. 


arisen over issues that are not justici- 
able. Certainly the immediate cause of 
World War I, the assassination at 
Sarajevo of an Austrian Archduke in 
July, 1914, and the subsequent Aus- 
trian demands for apology and pun- 
ishment were not justiciable issues. 
Hitler’s invasion of Poland over the 
Polish Corridor, which had been le- 
gally established by treaty, did not 
raise a justiciable issue. The Korean 
“police action” did not arise over a 
justiciable issue. It would seem then 
that our enthusiasms for world peace 
through law must be presently nar- 
rowed by the realities of world history 
and human conduct. 

The dream of world peace through 
law is not something new invented in 
1958 or 1945. It is many centuries old 
and constitutes one of the eternal 
yearnings of much of mankind in a 
world in which the war method of set- 
tling disputes has been a major busi- 
ness for centuries. 


Peace Through Law Only 
Attainable by World 
Government 

However, the noble objective of 
world peace through law, in my opin- 
ion, is not attainable (1) until all 
war. whatever the provocation, is out- 
lawed—made completely illegal just as 
simple assault and battery is illegal 
and justiciable on the domestic scene, 
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(2) until all nations agree to this con. 
cept, (3) until all other nations believe 
that each nation so agreeing will ac- 
cept world court judgments and _ has 
disabled itself from doing anything 
else, and (4) until there is a world- 
wide enforcing agency undoubtedly ca- 
pable of enforcing such judgments— 
in short, a complete world government, 
functioning with essentially the same 
authorities and sanctions as our own 
government in respect of each of its 
citizens, 

That time is a long way hence, if it 
ever arrives, 

In order to grasp the full import of 
the withdrawal of the Connally Reser- 
vation the citizen should seek the an- 
swers to two questions: first, who will 
be the judges, and, second, what will 


they judge? 


The World Court Judges 

All of the members of the United 
Nations are ipso facto parties to the 
statute creating the court and the rep- 
resentatives of each are eligible for 
membership on the court. 


The World Court consists of fifteen 





1. In accepting voluntarily by treaty the com- 
pulsory jurisdiction of the International Court 
of Justice in 1946, the United States excluded 
from its acceptance ‘‘disputes with regard to 
matters which are essentially within the domes- 
tic jurisdiction of the United States as deter- 
mined by the United States’’. The last six words 
were added on motion of Senator Connally of 
Texas and passed by a vote of 51 to 12 on Au- 
gust 3, 1946. 
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iges. The election of judges is made 
an absolute majority of the Security 
uncil and the General Assembly of 
: United Nations, Judges hold office 
r nine years and may be re-elected. 
(aly one judge may be elected from 
The United 


ates now has one member. The Iron 


y member country. 
( irtain countries now have two mem- 
rs, those from the U.S.S.R. and from 
land. There is no limit to the num- 
Ler of judges who may come from the 
on Curtain countries other than the 
imber of judges on the court and the 
umber of Iron Curtain countries. If 
‘ed Communist China is admitted to 
he United Nations, its representation 
n the World Court would almost cer- 
iinly follow expeditiously, for those 
xponents of membership who volubly 
nsist that 600,000,000 Chinese cannot 
be ignored by the United Nations 
would be equally voluble for repre- 
sentation on the World Court for a 
people representing 25 per cent of the 
world’s population. A somewhat dif- 
ferent logic would be advanced on be- 
half of, say, Ghana. 

The member from Great Britain, Sir 
Hersch Lauterpacht, Q.C., having died 
in May, 1960, the present membership 
of the Court is fourteen, as follows: 

Norway, Pakistan, France, United 

States of America, Poland, United 

Arab Republic, Uruguay, U.S.S.R., 

Argentina, Mexico, Nationalist Chi- 

na, Greece, Australia and Panama. 


Three Types of 
Judges 

While it is futile to try to forecast 
the formation of the World Court coun- 
try by country in the future, it may not 
be idle speculation to suggest to the 
inquiring citizen that he judge the pos- 
sibilities and probabilities of the court 
including at all times individuals pos- 
sessing the following qualifications: 

A. A type of judge devoted to the 
highest principles of jurisprudence, in- 
corruptible, above all improper influ- 
ence of any nature, whose decisions 
will always be those of a jurist, not a 
legislator. 

B. A type of judge, well intentioned 
and conscientious as a man, but capa- 
ble of being influenced by the conse- 
quences of any decision into entering 
the field of legislation if he feels strict 
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adherence to the law will in his opin- 
ion have unfortunate results. 

C. A type of judge who is not his 
own master, but bound to follow, in 
some or all fields, outside forces to 
whom he is in some manner beholden. 

It should be difficult to convince the 
American citizen, who has recently ob- 
served all of these three types of judges 
on certain American courts, that these 
same types will not also be found in 
the World Court. As to the proportion 
of each type to be expected, who could 
possibly speak with assurance? 


Communist Judges Won’t 
Decide Against Communist 
Interests 

However, no one will seriously pre- 
tend that at the present time there are 
not at least two Grade C judges on the 
court. Whatever may be the personal 
qualifications of representatives of the 
Iron Curtain countries, is it conceiv- 
able that they could decide against the 
vital interests and advantages of the 
Kremlin or miss any opportunity to 
embarrass the United States in any 
issue of importance? Imagine, if you 
will, in the present state of world ten- 
sion a situation in which the two Grade 
C judges have the deciding vote on a 
question of jurisdiction of matters in- 
volving the United States before that 
court, which the U.S.S.R. ignores and 
to whose processes it is immune! To 
ignore these realisms seems a blind 
idealism. Surely we cannot expect these 
judges to defect to the free world, 
which would be the only safe way in 
which they could protect themselves 
from reprisals were they to attempt in- 
dependence. 


What Is To Be Judged 

The repeal of the Connally Reserva- 
tion will throw into the hands of the 
World Court Justices the question as 
to what matters are essentially within 
the domestic jurisdiction of the United 
States and what matters are essentially 
foreign or international in nature and 
proper subjects for their adjudication. 
However well defined this distinction 
between domestic and foreign affairs 
may be in the mind of the citizen, he 
must not forget that his own judgment 
is quite irrelevant and ineffective. The 
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World Court judges will be interpret- 
ing the terms “domestic” and “foreign” 
in the light of conditions of 1960 and 
beyond. The significance of submission 
of American affairs to a World Court 
under current conditions must not be 
approached as if this were 1907, 1920 
or even 1946. Certain developments 
have come to light in the last decade 
which have effectively removed the is- 
sue of expanding the World Court’s 
powers from the exclusively interna- 
tional field and have rendered the issue 
one of involving a revolutionary re- 
formation of our entire constitutional 
system and a surrender of sovereignty. 


The State Department 
Declaration of 1950 

In the spring of 1951, the writer was 
paying a visit to the State Department 
in Washington to hear a lecture in the 
company of that distinguished inter- 
national lawyer and scholar, the late 
Dr. George A. Finch, of Washington, 
D.C., then Editor-in-Chief of the Amer- 
ican Journal of International Law, and 
who was then, along with the writer 
and others, on the American Bar As- 
Peace and 
Law through United Nations. During 


sociation’s Committee on 


this visit the writer quite accidentally 
encountered a pamphlet which had 
been published only a few months be- 
fore by the State Department for wide 
distribution. 

The opening sentence of this publi- 
cation froze his attention: “There is no 
longer any real distinction between 
‘domestic’ and ‘foreign’ affairs.” This 
astounding pronouncement can be 
found in Department of State Publica- 
tion 3972—General Foreign Policy Se- 
ries 26, September, 1950, with a fore- 
word by President Truman. It was pub- 
lished in the report of the American 
Bar Association’s Committee on Peace 
and Law for September, 1950, as indi- 
cating that apparently the State Depart- 
ment considered all essentially domes- 
tic subjects within the treaty power. 
76 A.B.A. Rep. 225, 228-9. 

Now in 1960 let the inquiring cit- 
izen read the State Department pro- 
nouncement and satisfy himself as to 
whether it will not be taken literally by 
the fifteen judges on the World Court 
whether they be Grade A, Grade B or 
Grade C. Certainly the authority of the 
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American State Department could not 
be surpassed as determinative of what 
matters are domestic and foreign in 
the judgment of the World Court. 

“There is no longer any real dis- 
tinction between ‘domestic’ and ‘for- 
eign’ affairs” says the State Depart- 
ment. This is definitely a statement 
against interest. The State Department 
has never retracted this pronounce- 
ment. Any attempt now to avoid the 
impact of these words, whether it be 
through interpretation, retraction or 
repudiation, obviously will come too 
late to influence the World Court. It 
would now be a strictly self-serving 
retraction. 

Speaking bluntly, those Americans 
who favor withdrawal of the reserva- 
tion are willing to submit all of our 
American affairs to an international 
court of fifteen, composed of repre- 
sentatives in part of our enemies, in 
part of a few friends, in part of luke- 
warm allies, in part of Moslems, at 
least in part unfriendly and with a to- 
tally different legal background, and 
in part of nations jealous of our world 
position, a majority of whom, without 
any discredit to them, have no genuine 
conception of the values and system of 
rights that we believe in and consider 
strictly our own business. 


U. N. Has Invaded 
“Domestic Jurisdiction” 

Aside from this Foreign Policy Se- 
ries declaration of the State Depart- 
ment in 1950, it cannot have escaped 
anyone’s notice that the United Nations 
itself, of which the court is the prin- 
cipal judicial agency, under an identical 
restriction against dealing with matters 
essentially within the domestic jurisdic- 
tion of a member state, has invaded 
numerous areas generally deemed by 
us to be domestic. Can the court be 
expected to go in a contrary direction? 

To those who say that the court will 
be careful about our rights—“confi- 
dence in man”, which Jefferson de- 
cried—the answer is that the concept 
of judicial self-restraint has not work- 
ed in the United States in areas where 
the law has been long considered set- 
tled. Witness, for example, what has 
happened judicially to such concepts 
as “intrastate commerce” and “state’s 
rights”. So how can judicial self-re- 


734 





The Connally Reservation Should Not Be Withdrawn 


straint be expected to work with a tri- 
bunal of unlimited power composed as 
is the World Court in an area where 
there are no settled criteria at all! 
One hesitates to think what the World 
Court would do to the word “domes- 
tic’. There is absolutely no control 
over what it declares. Imagine what 
will happen to the domestic jurisdiction 
of the United States! 

One needs only to read the learned 
work of a recently deceased member of 
that court, his recognition of the ab- 
sence of generally accepted law, the ele- 
ment of judicial discretion and the 
possibilities of judicial legislation, to 
realize the grave dangers of unlimited 
submission to the jurisdiction of that 
court.” 

Americans abhor unlimited power 
anywhere. The adjudicating power of 
this World Court, if invested with plen- 
ary jurisdiction over all of our affairs, 
is much greater than that of the Su- 
preme Court of the United States, 
whose judgments can be at times offset 
by corrective congressional legislation, 
always by constitutional amendment 
(Chisholm v. Georgia and the Eleventh 
Amendment; Farmers Loan & Trust 
Co. Case and the Sixteenth Amend- 
ment), whose original jurisdiction is 
minor and whose appellate jurisdiction 
is in the hands of Congress to be en- 
larged or narrowed at will (Article 
IIl), and which, according to Mr. 
Dooley, even reads the election returns. 
The judgments of the World Court are 
subject to no such corrective measures. 
It speaks from Olympus. Its judgments 
must be taken as rendered. 

To those who say, like Senator 
Humphrey, former American Bar As- 
sociation President Charles Rhyne, the 
Association’s Section of International 
and Comparative Law, and others, that 
if the court renders a decision that we 
think is wrong, we can exercise our 
veto power in the Security Council 
(the enforcement agency), one may 
answer by asking what kind of inter- 
national morality is that—the recom- 
mendation that we repudiate in the 
Security Council the judgments of the 
World Court, whose compulsory juris- 
diction we will have been persuaded 
to accept? One has difficulty in appre- 
hending this suggestion. One may hope 
that our enemies behind the Iron Cur- 
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tain who have resorted to the veto so 
many times will not be too encouraged 
by this incredible proposal. It under- 
scores, of course, the fact that any 
judgment of the World Court is beyond 
all possibility of appeal. To counteract 
this grim reality it is blandly asserted 
that the American nation can repudiate 
its obligations whenever they are dis- 
tasteful by a resort to the veto proce- 
dure of the United Nations. And this 
suggestion is made in the face of the 
internationalist creed that the World 
Court will make “world law”, and that 
we must lead in its acceptance. Actually 
those who now emphasize this method 
of escaping the judgments of the court 
will be among the first to insist that in 
good faith it cannot be used. 

Let all American Senators and all 
other citizens face the fact that once 
we have eliminated the Connally Re- 
servation, and committed ourselves to 
the mercies of the World Court, there 
can be no retreat with both peace and 
honor. 

The sponsors of withdrawal assure 
our United States Senators and the rest 
of us of another escape route. We are 
told that under the United States’ ad- 
herence it may terminate its entire 
Declaration of Adherence, including 





2. Sir Hersch Lauterpacht, Q. C., THE De- 
VELOPMENT OF INTERNATIONAL LAW BY THE INTER- 
NATIONAL Court, London; Stevens & Sons Lim- 
ited. 1958. Pages 400. 
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acceptance of jurisdiction, on six 
mnths’ notice. 
This is an astonishing suggestion 
m persons who profess to be so 
eply concerned with high principles 
world leadership for the United 
ites. If these principles are such as 
w to impel this nation voluntarily to 
bject itself to the plenary powers of 
tis World Court, how can it ever, 
nsistent with these principles, with- 
aw from its commitment, no matter 
hat the provocation ? 


rhe Self-Interest 

irgument Backfires 

It is argued that the reservation 
hould be withdrawn as a matter of 
‘If-interest. It is said that the reserva- 
tion prevents litigation of many matters 
of interest to the United States and its 
nationals, because of the reciprocal 
principle established by the court that 
: nation having a reservation like ours, 
if it sues a nation having no such reser- 
vation, may suffer dismissal of its case. 
lo illustrate this argument, reference 
is made to the case of Certain Nor- 
wegian Loans, wherein France insti- 
tuted an action against Norway because 
of Norway’s refusal to pay in gold, 
cold obligations or bonds marketed in 
France. It is intimated that the court 
would have had jurisdiction of this 
case except for Norway’s invoking the 
French Reservation. The trouble with 
this argument is that it backfires, for 
the question of whether Norway had 
a right to repudiate payment of Nor- 
wegian bonds in gold appears to be a 
domestic matter and one for the Nor- 
wegian courts. It would seem that a 
nation has the right, as a domestic 
matter, to protect its financial stability 
without rendering itself internationally 
liable. Most nations, including our 
own, have indulged in repudiating gold 
clauses for domestic reasons. 


Reciprocity Device Must 
Be Used in Good Faith 

But whether the question of such 
loans is domestic or international, the 
result is the same. If truly domestic 
the international court would have no 
jurisdiction. If the question is demon- 
strably international under recognized 


principles of international law, then 


such a defendant would be improperly 
using the protective reciprocity device 
developed by the international court. 
As respects the United States, it cannot 
complain and is not concerned when 
the defendant invokes the domestic 
jurisdiction claim in a proper case, be- 
cause it has retained the same right 
and the court would have no jurisdic- 
tion anyway. When a defendant na- 
tion invokes the domestic jurisdiction 
claim in a demonstrably improper case, 
and cannot be induced to change its 
position, it simply proves that such a 
defendant is not ready to deal maturely 
and in good faith on truly interna- 
tional claims. The United States and 
its nationals can well afford to take the 
risk to find this out. Until the United 
States improperly invokes the domestic 
jurisdiction claim, no other nation is 
in an honorable position to do so. It 
must be assumed that the United States 
will weigh each instance with meticu- 
lous care, and listen avidly to all argu- 
ments on the nature of the question 
submitted. The United States as a gov- 
ernment in the area of international 
claims can certainly take care of itself. 
And United 


business abroad have carefully ap- 


States nationals doing 


praised the risks and have presumably 
protected themselves without regard to 
whether any of their claims are en- 
forceable in the international court, 
and are satisfied with the stability and 
honor of the nations where they are do- 
ing business, and with the courts of 
the forum. The so-called argument of 
self-interest on the part of the United 
States is far outweighed by the bene- 
fit of retaining the Connally Reserva- 
tion. 

To those who say that the risk is 
“small”, as does the American Bar 
Association’s Section of International 
and Comparative Law, it may be an- 
swered that they admit the existence 
of “risk”. Risks should not be taken 
with the domestic interests of the 
United States before such a tribunal. 

The United States is a unique coun- 
try. It has a unique constitution. It 
holds a unique position in the world. 
It is by no means requisite that the 
United States follow 


ments, who have either made no reser- 


other govern- 


vation, or abandoned one previously 
made. Our stakes in maintaining the 
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integrity of our position are high. We 
cannot expect anyone other than the 
United States to look after its interests. 
If the United States were the only 
nation making such a reservation, it 
would certainly in the present posture 
of world affairs be justified. 

Americans may look to their own 
Constitution as well to learn why the 
Connally Reservation should be pre- 
served. By relinquishing this reserva- 
tion we would permit the sovereignty 
of the United States to be substantially 
impaired. In effect, we would be giving 
to an international tribunal, without 
right of appeal or other redress, power 
to decide questions arising under the 
United States Constitution that might 
affect our country, its several states, 
and each of us in a manner contrary to 
that contemplated by the Constitution. 
The Founding Fathers might have 
welcomed the submission of truly in- 
ternational questions to a World Court 
on a case-by-case basis, or on a treaty 
by treaty basis where the international 
character of the issue is clear in ad- 
vance. They certainly never contem- 
plated an unqualified blanket release 
of sovereignty of the kind that would 
occur with the withdrawal of the Con- 
nally Reservation. It is surely open to 
question whether the Senate should 
assume such power under the Consti- 
tution as it is now written. 


Self-Judging— 
Only a Slogan 

The proponents of withdrawal seek 
to disparage the Connally Reservation 
by indiscriminate use of the word 
“self-judging”. It is demonstrably a 
United 
States was under no obligation to sub- 
mit any controversies to the World 
Court. When it chose to submit some 


sloganizing maneuver. The 


controversies but not others it was 
entirely proper to define, in any man- 
ner it chose, the extent of such sub- 
mission. The declaration that it would 
not submit any controversies judged 
by it to be within the domestic juris- 
diction of the United States was an 


honest, forthright statement. Subse- 
quent events have demonstrated to 


many thoughtful Americans, whatever 
their sentiments may have been at the 
time, that the reservation was pro- 
phetically wise. The judgment of the 
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United States that a controversy lies 
within its own domestic jurisdiction 
cannot be regarded as a judgment in 
its own favor in a case actually being 
litigated, which seems to be one of the 
implications suggested. 

The reservation has not been a de- 
terrent to the use of the World Court 
on truly international issues. The 
United States has submitted cases in- 
volving international disputes and 
abided by the court’s decisions. Na- 
tions which sincerely believe in the 
peaceful adjudication of international 
problems of a justiciable nature and 
want to use that court are free to do 
so. Nor has it been bstablished that 
America will use its reservation un- 
fairly. If the United States cannot be 
trusted to be fair in this matter, how, 
from our standpoint, can more trust be 
reposed in this international tribunal? 

The chief result of the reservation 
has been to retain in American hands 
jurisdiction over issues that are best 
decided by Americans. 

It is true, perhaps, that resort to the 
court on genuine questions of inter- 
national law does not occur as often 
as some of us might wish. However, 
the reason seems to rest largely on the 
widespread current belief that interna- 
tional problems of consequence should 
be settled at the diplomatic level by 
way of summit or comparable confer- 
ences, and not at the judicial level. 
The Suez Canal treaty, for example, 
might have made a justiciable case for 
the court, but instead, the resort was 
to diplomacy. It may be that the Ber- 
lin issue is of a justiciable nature; but 
it will doubtless not be settled in the 
World Court. Certainly, so long as the 
Communist nations refuse to use the 
court, the settlement of great interna- 
tional issues at the judicial level— 
world peace through world law—is not 
capable of realization. 


Reservation Is Continuation 
of Monroe Doctrine 

In fact scholarly research has dem- 
onstrated that the Connally Reservation 
is completely consistent with our for- 
eign policy beginning with the Monroe 
Doctrine, namely, that the United 
States has consistently reserved the ex- 
clusive right to pass on what have been 
called in official language “American 
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questions”’.* 

Is there then no hope for the in- 
creased use of law in resolving inter- 
national disputes? 

Definitely there is. The goal is well 
worth working for and working hard. 
But we must not make the Utopian 
move of jumping too far too soon, The 
question is one of means. We were 
closer to world peace through law in 
1909 by virtue of The Hague confer- 
ences and of voluntary submissions to 
international tribunals than at any time 
since. 


World Is Not Ready 
for Compulsory Court 

The writer’s belief is that we will 
have to go through a long period of 
voluntary submissions of problems to 
the World Court, either on a case-by- 
case basis, or on a_ treaty-by-treaty 
basis, or both, before the world is con- 
ditioned to accept a greater degree of 
world peace through law than now 
exists. In the writer’s judgment, we 
must attain at least a relatively calm 
atmosphere of legal settlement of inter- 
national problems such as_ prevailed 
just prior to World War I (and this 
must include the Communist nations, 
without whom world peace through 
law is an utter impossibility) before 
we are ready to consider compulsory 
jurisdiction of any World Court, how- 
ever constituted. 

After all, the concept of peace 
through law contemplates maintenance 
of the status quo except as changed 
by orderly legal processes, either of 
legislation or of adjudication, or both. 
The brutal fact is that we are living 
in a world in which much of its popu- 
lation is dissatisfied with the status quo 
and is not willing to wait for orderly 
legal change but is prone to resort to 
revolution and the use of force. 

We might as well look squarely in 
the face the cold fact that at the present 
time the sovereignty of the United 
States should not be impaired in favor 
of an idealistic and illusory concept, 
even if, for the moment, one were to 
concede that the Constitution as now 
written admits of such a relinquish- 
ment of sovereignty by Senate action. 
Our efforts should be directed toward 
gradually bringing back to this greatly 
troubled world a genuine respect for 
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international law and order such as 
existed prior to World War I, and t 
further the cause of world peac 
through law in that direction. This will 
take time and may be impossible ot! 
accomplishment if the Communist na 
tions continue the practice of making 
agreements only to gain time and then 
to break them at will. However, unti 
then, the domestic affairs of the United 
States should not be risked with an 
international tribunal such as the pres- 
ent World Court. 

Back in 1947, organizations such as 
the House of Delegates of the Ameri- 
can Bar Association recommended 
withdrawal of the Connally Reserva- 
tion. However, the international scene 
has changed so radically since those 
honeymoon days of relative harmony 
that the same Association has dis- 
approved of numerous proposed Unit- 
ed Nations treaties as impinging im- 
properly on the best interests of the 
United States. With all of the disillu- 
sionments and disappointments in the 
international field since 1947, changed 
conditions warrant a re-examination. 

It is true that, more recently, in 
1959, a committee of the Section of 
International Law of the Association 
has urged in a published report (since 
approved by the Section itself) the 
withdrawal of the Connally Reserva- 
tion “at the first favorable opportu- 
nity”. The committee report and Sec- 
tion approval do not represent action 
of the Association itself. Association 
action is that of the House of Dele- 
gates before which reconsideration of 
the 1947 recommendation is now 
pending. The Section’s committee adds 
that “its withdrawal would have broad 
international ramifications involving 
problems beyond our competence. Ac- 
cordingly, we express no views as to 
the manner and timing of the with- 
drawal.” 

The writer suggests that the prob- 
lems will also have broad domestic 
ramifications. These should be weighed 
with the most searching discrimination 
before any action is taken to withdraw 
the reservation. In the writer’s opinion 
the time to do so has not arrived. 





3. Miss Eleanor R. Finch, a Washington, D. C. 
lawyer, widely versed in international law, has 
furnished the writer with a monograph pre- 
pared | herself which establishes the sub- 
stance of this paragraph. 
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[he Connally Reservation, Peace and Law 


by Frank W. Grinnell 


I was one of the members of the 
House of Delegates who joined in Roy 
Willy's motion in February to re- 
consider and rescind the action of the 
House in 1947 favoring the repeal of 
the Connally Reservation. With the 
hope that it may help, I state my pres- 
ent approach to the problem for con- 
sideration in advance of the expected 
debate in the House in August. I agree 
with Willy’s article in the May issue of 
the JOURNAL. 

I have also read with interest and 
some entertainment the article in the 
May Journat by Charles W. Briggs 
on the “cloudy prospects” of “Peace 
Through Law”. I say “entertainment” 
because he begins with several quota- 
tions from my article on Lord Dowd- 
ing in the JouRNAL for April, 1959, in 
which I stated that “if liberty under 
law is the hope for a peaceful world, 
the ‘Leader of the Few’ [Lord Dowd- 
ing| deserves, for our sakes, to be 
known and remembered by the Ameri- 
can Bench and Bar in connection with 
‘Law Day’ as a continuity.” 

Mr. Briggs then says: “The con- 
tinuity here envisaged is with the 
school of natural law whose chosen 
votaries would extract the law from 
a supernatural authority.” 


This entertains me as I was not 


Mr. Grinnell subtitles this article ““Continuation of an Article in the 
Journal for February, 1950”. His article ten years ago asked the ques- 
tion, “To what extent do we want the American Government to be grad- 


ually made over through the treaty-making power? 


999 


Today, he re-ex- 


amines that question in the light of the renewed efforts of some to 


repeal the Connally Reservation. 


° of the Massachusetts Bar (Boston) 


aware that I was a “votary”. Mr. 
Briggs does not refer to the first part 
of the article and evidently missed its 
purpose, which was simply to intro- 
duce to the profession in America a 
man whom I consider one of the re- 
freshingly humble and really great men 
of this century, who almost alone fore- 
saw, prepared for and stopped the land 
invasion of England in the Battle of 
Britain, and, thus, helped to protect 
the civilized world, including America 
and its opportunity for such “liberty 
under law” as it possessed if willing 
As I stated 
such a man has at least one foot on 


and able to maintain it. 


the ground. Whatever anyone thinks 
of his personal beliefs, such a “Leader 
of the Few”, his character and achieve- 
ments should be known and remem- 
bered as a bulwark of American gov- 
ernment. As to “law”, if you don’t 
keep your balance physically, you fall 
down; if you don’t keep your internal, 
intellectual, imaginative and spiritual 
balance, you make external mistakes. 
You can call that “natural” law, as 
Hatton Sumners does, or the law of 
history or what you will, but it seems 
to be whatever it is and, incidentally, 
the internal result of Lord Dowding’s 
beliefs. He did not make internal or 
external mistakes about the Battle of 
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Britain from 1936 through 1940. But 
enough of this. 

Returning to the “external” Connally 
Reservation, Mr. Briggs opens his 
article with the sentence, “There is 
danger the hopes for ‘peace and liberty 
under law’ are being exaggerated.” I 
agree with him that there is not only 
“danger”, but that they are being 
exaggerated and that it is time for us 
to remember the far-reaching words of 
Edmund Burke—*Provident fears are 
the Mother of Safety.” Those are not 
pusillanimous words. They are com- 
mon sense. 

I submit the substance of what I 
have submitted, in a more rambling 
way, to the Committee on World Peace 
Through Law to which the motion 
to reconsider and repeal the Connally 
Reservation was referred by the House 
in February. 

The Conference at Dumbarton Oaks 
did not suggest an international court. 
I sat in at the first Conference in 
Boston on that subject presided over 
by Professor Manley Hudson. Eight 
or more conferences followed in other 
cities with the result that William L. 
President of the 
American Bar Association and former 
Editor-in-Chief of its JOURNAL, went to 
San Francisco and helped in adding the 


Ransom. former 
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court to the U.N. Charter. None of us, 
I think, “thought through” the details 
of jurisdiction. I certainly did not. The 
Senate with the support of Senator 
Vandenberg and a large majority 
adopted the Connally proviso that the 
jurisdiction should not include our 
domestic affairs “as determined by the 
United States”. Were they not the 
wisest of us all? 

I was also a member of the House 
in 1947 and, like others now in opposi- 
tion, voted in favor of repeal without 
much thinking, on the assumption that 
would deal 
only with clearly international matters. 
In an article in the JouRNAL for No- 


the international court 


vember, 1959, I emphasized the right, 
essential to balanced thinking, of in- 
dividuals and representative bodies to 
change their minds before it is too late. 
As I stated on the floor of the House 
in February, all of us do that frequent- 
ly, if we are wise enough, to avoid 
mistakes. In view of what has happened 
since 1947 (see Mr. Willy’s article) 
I have changed my mind and joined 
the opposition to repeal. In this con- 
nection, I respectfully ask readers to 
remember in their thinking the lines of 
Edward Rowland Sill in “The Fool’s 


” 


Prayer”: 


Our faults no tenderness should ask; 
But for our blunders . 

Earth bears no balsam for mistakes; 
But Thou, O Lord, 

Be merciful to me a fool! 


The JournaL for February, 1950, 


contained an article entitled “The 
Emperor’s Clothes — An American 


Medley”, of which this is a second 
chapter. That article began: 


There is a well-known story about 
Benjamin Franklin. When the Phila- 
delphia Convention of 1787 adjourned 
after framing the Constitution of the 
United States, a lady asked him, “Well, 
Doctor, what have we got—a monarchy 
or a republic?” Franklin answered, “A 
republic, if you can keep it.” 


In The Forgotten Man’s Almanac, 
(published in 1943 by the William G. 
Sumner Club of Yale) which contains 
a quotation from Sumner for every 
day in the year, we find the following: 


The only security is the constant 
practice of critical thinking. 
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The seduction of power is just as 
masterful over a democratic faction as 
ever it was over king or barons. 

In former days it often happened 
that “The State” was a barber, a fid- 
dler, or a bad woman. In our day it 
often happens that “The State” is a 
little functionary on whom a big func- 
tionary is forced to depend. 


In the New York Times of February 
13, 1949 (page 62), General Dwight 
D. Eisenhower was quoted as saying 
to a group of young high school lead- 
ers, “There is a kind of dictatorship 
which can come about through a creep- 
ing paralysis of thought.” 

In Colliers for March, 1949, General 
Omar Bradley followed with an article 
in which he said: 


The state is an invention of men. It 
has neither intellect, nor conscience, 
nor morals. It is an inanimate ma- 
chine. And where the machine is 
master of the man it is simply fueled 
by his obedience, his fatigue and his 
terror. 

A democracy such as ours cannot be 
defeated in this struggle; it can only 
lose by default. 

It can only lose if our people deny 
through indifference and neglect their 
personal responsibilities for its security 
and growth. 

Our danger lies not so much in a 
fifth column whose enmity is avowed. 
It lies in a first column of well-meaning 
American citizens who are one hundred 
per cent Americans in their daily 
protestations and ten per cent citizens 
in their routine of neglect. 


To what extent are all these remarks 
true? 

Then followed Hans Christian And- 
ersen’s story in which some weavers 
sold the Emperor some new clothes 
which were greatly admired in a grand 
procession until one little child cried 
“But he has nothing on!” 

In meditating on the Connally Re- 
servation the question to which I have 
seen no convincing answer is “how 
many clothes will the American Re- 
public have left if the Connally proviso 
is repealed?” 

With recent international develop- 
ments staring us in the face, how can 
we safely repeal the Connally proviso? 
How much “peace” would the repeal 
promise? What are, or will be, our 
“domestic affairs” in the judgment of 
a mainly foreign court if the Connally 
proviso is repealed? The usual answer 
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that I get in conversation is, “some 
risks must be taken”. Of course, but 
what risks? It is dangerous to live at 
all and life gets more dangerous in 
many ways every day. 

Ralph Waldo Emerson, in his “Rep- 
referred to the in- 
scriptions on the 


resentative Men” 


three gates of 


Busyrane (wherever that is or was)— 
the first inscription “Be bold”—the 
second “Be bold, be bold and evermore 
be bold”—the third (and _ balancing 
inscription) “Be not too bold.” 


Quoting again from the previous 
article in the JouRNAL for February, 
1950: 


How many stars can we hitch our 
wagon to without losing the wagon by 
having it pulled apart? Just how won- 
derful are the “clothes” which the Re- 
public is to wear? As stated in the 
preambles of the Federal and of the 
Massachusetts Constitution, our “re- 
public” was founded for “posterity”, 
which means children. Are those chil- 
dren to see, too late, that “the emperor 
has no clothes”? 

We have “loyalty oaths”, and we 
make and listen to and applaud 
speeches about our “glorious heritage”, 
but how much do we think about what 
it means or how it may be weakened to 
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the point of extinction? 

To what extent do we want the 
American Government to be gradually 
made over through the treaty-making 
power? How much do we know about 
what is going on in that direction? ... 

To what extent is the heritage of our 
Bill of Rights and of the principle of 
individual responsibility for local self- 
government being gradually sucked up 
or poured out in the direction of the 
Central Government? ... 

Is the Federal Government reversing 
history and its constitutional character 
as one of delegated powers, and becom- 
ing the practical source of all power 
without our knowing it? 

If so, is this an inevitable develop- 
ment of history? Does it mean that our 
constitutional balanced government of 
states and nation is an American dream 
that Americans, after 160 years, are no 
longer capable of keeping and oper- 
ating? Or is it the result of neglect and 
the creeping paralysis and erosion of 
American thought and the accretion of 
centralized power in Washington? 


The United States is a great power, 
a fact which by itself is a standing 
target for hostile or jealous power 
seekers. With “domestic affairs” un- 
defined just what basis in human 
history is there for all the confidence in 
the future nomination and selection of 
fourteen foreign judges? Demosthenes 
in his Second Phillipic warned us that 
the great safeguard, especially in a 
democracy, was “mistrust” of power. 
American constitutions were intended 
to restrain the human itch for power. 
Also is there no limit to the treaty 
power? Can that power be so stretched 
as to authorize the President and the 
Senate to subject the whole American 
people to a foreign court of changing 
membership composed almost entirely 
of foreigners probably or certainly not 
really familiar with the structure of 
our constitutional republic or Ameri- 


can conditions? 


Government, like the eggs in an 
omelet, cannot be taken out of “politics” 
because it is politics, good or bad or 
indifferent. I am not a pessimist, but 
a chronic optimist. I think it a daily 


“miracle” that we are not far worse 
off than we are. Jeremiah Mason said 
more than a century ago that history 
demonstrated that legislative bodies 
(and it is true of other officials and 
bureaucrats) “stretch their powers to 
the utmost”. In the light of experience 
since then he might have added “or 
beyond their powers”. 

If Americans can and want to cir- 
cumvent our own Constitution by mak- 
ing the treaty power the only su- 
premely dominant clause and broad 
enough to allow changing the structure 
of our Government, regardless of all 
the rest of the document and with 
constitutional amendment, what will 
happen to our “heritage” as a free 
people and why should we expect some 
Mephistopheles and his foreign diaboli- 
cal disciples to restrain their desires 
to circumvent the jurisdiction in the 
U. N. 


question? I have an impression that 


Charter? Is this an extreme 


Mephistopheles cannot be effectively 
exterminated by human beings by 
putting something on paper. Am | 
wrong? Think it over. 
Comparison of the international 
court with our national Supreme Court 
does not impress me. I think that 
argument is mistaken. They are not 
comparable except in the greater 
danger of mistakes in the foreign court 
in the matter of “domestic affairs”. 
Men are asking in conversation and 
in print “by what law would such a 
court decide such questions?” 
“Peace” seems to me a state of mind 
which must grow. How can it be 
bought by a unique constitutional re- 
public of state and nation like ours 
by bargaining with the world beyond 
the survival of our constitutional re- 
public? Read Hatton Sumners’ recent 
little book, The Private Citizen and His 
Democracy, and see how he demon- 
strates our constantly growing “totali- 
tarian” bureaucracy. The life-time 
thinking of a dedicated man like Hat- 


ton Sumners with (as Bob Storey says) 
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July, 1960 - 


“a ringside seat” for thirty-four years 
in Congress, much of the time as chair- 
man of the House Judiciary Committee, 
is American history which American 
citizens cannot afford to ignore. 

Think about Washington’s warning 
against permanent foreign alliances. In 
these days of wars recent, present, 
future, “hot” or “cold”, some alliances 
are inevitable, but would not the repeal 
of the Connally proviso be the kind of 
permanent alliance peculiarly within 
that warning? 

Would not the repeal wreck the 
movement for “peace through law” 
which must be approached by example 
and not compulsion? 

While writing this paper, I have 
read, and re-read, the debate between 
my friends Frank Holman and Charlie 
Rhyne, published in the Christian 
Science Monitor of April 28, 1960, 
and sent to us by Joe Stecher, the 
Executive Director of the American 
Bar Association. Rhyne quotes Holman 
in 1947 as favoring repeal and states 
that he has changed his mind. So he 
has. I saw him do it and why. He 
considered it a duty. Hatton Sumners 
suggests that we need “a Bill of Duties 
to go with our Bill of Rights—in the 
Statesmanship of Democracy” (page 
111). I appreciate Rhyne’s idealism as 
well as that of his distinguished sup- 
porters. I happen to be an idealist and 
enthusiast of sorts myself, and I under- 
stand the impulse, but I cannot swallow 
their judgment in this matter. 

Some among readers of the JOURNAL 
may have thought about some of these 
things. My purpose is to suggest that 
you think about them again because I 
have not, thus far, been able to get 
away from them — especially “The 
Emperor’s Clothes”, Demosthenes, and 
the inscription on the third gate men- 
tioned by Emerson. The late George 
M. Stearns, a witty lawyer of Central 
Massachusetts, said, “It’s a damn poor 
sermon that don’t hit me somewhere.” 
Perhaps something in this “medley” 
may “hit somebody somewhere”. 
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that obligation, his reward will come not alone in self. 
satisfaction but also in the esteem and regard of his fellows 
at the Bar. One of the methods of expressing this esteem is 
to be found in the American Bar Association Medal which 
since 1929 has been awarded to twenty-four lawyers wh« 
have rendered “conspicuous service to the cause of Ameri 


can jurisprudence”. 


In one respect all of the twenty-four men had some- 
thing in common. Each had gained the esteem of his fellow 
practitioners. It had come to the recipient as a result of 
long-continued unselfish devotion to the law. The esteem 
of one’s fellow practitioners is something that cannot be 
purchased. It cannot be acquired through exertion of 
pressure or of influence. It comes only when the practi- 
tioner through a long course of honorable conduct has 
shown that he deems himself a debtor to his profession and 
has sought to discharge the debt by being a help and 
ornament to his profession. What a feeling of satisfaction 
it must be to realize that your fellow practitioners believe 
that you have tried to discharge your debt. Our profession 


offers no reward greater than that. 








Editor to Readers 





The Lawyer’s Reward 


In the preface to his volume The Elements of the Com- 
mon Laws of England Lord Francis Bacon wrote: “I hold 
every man a debtor to his profession, from the which as 
men of course do seek to receive countenance and profit, so 
ought they of duty to endeavor themselves by way of 


amends, to be a help and ornament thereunto.” 


The member who acknowledges his indebtedness to his 
profession and in recognition thereof seeks to be a help 
and ornament to it is bound to strive for high objectives. 
Only by manifesting through his daily practice a superior 
knowledge of the law and by constantly advancing the 
cause of justice can a lawyer hope to be a help and an 


ornament to his profession. 


When in his professional career a lawyer recognizes the 


debt he owes to his profession and in his conduct expresses 
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When you are drafting, do write plain English. There 
are a number of terms of art you must use in drafting a 
conveyance and that is unavoidable. But in contracts and 
in drafting schedules to conveyances, good plain English 
contains fewer pitfalls and double meanings than that 
tortured jargon which so many articled clerks pick up from 
reading old documents and copy for the rest of their lives, 
believing that somehow a document cannot be legal unless 
it is written that way. You will find, incidentally, that your 
clients respect you much more if you write good English 
than if you try to fog them with legal jargon. This may not 
have been true fifty years ago, when people were less well- 
educated and less critical of experts, but it is certainly 
true now. 

—E.A.W., “A Letter to My Godson” in The Solicitors 

Journal, Friday, February 26, 1960, Volume 104, page 

165 at page 166. 
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What Is and Who Constitute 


the International Court of Justice? 


Mr. Leonard describes the organization of the International Court of 
Justice, and then goes on to outline briefly the political status of each 
of the fifteen countries that has a representative on the court at the 
present time. He concludes by listing a number of cases which the 
court might hold to be international in character although most Ameri- 
can lawyers would regard them as purely domestic. 


by Allan L. Leonard ¢ of the California Bar (Los Angeles ) 


ry 

De INTERNATIONAL COURT of 
Justice is a tribunal created by the 
Charter of the United Nations. It is 
composed of fifteen individuals elected 
for nine-year terms, from a list of 
persons nominated by the national 
groups in the permanent Court of Ar- 
bitration (Article 4, Statute of the In- 
ternational Court). No two of them 
shall be nationals of the same state. 
No member of the tribunal is required 
to be admitted to the practice of law in 
his own or any other country. (Italics 
added.) “The Court shall be composed 
of a body elected regardless of their 
nationality from among persons of 
high moral character, who possess the 
qualifications required in their respec- 
tive countries for appointment to the 
highest judicial offices, or are juris- 
consults of recognized competence in 
international law” (Statute of the In- 
ternational Court, Chapter 1 Article 2) 
(Note: the Constitution of the United 
States, Article II Section 2, reads in 
part as follows: “The President .. . 
shall have power to nominate and by 
and with the advice and consent of the 
Senate, two thirds of those present con- 
curring, to appoint . . . judges of the 
Supreme Court .. .” (no qualifications 


stated.) (Note again: “jurisconsults 


of recognized competence in interna- 


tional law. . .”. Recognized by whom? 
Nasser? Khrushchev? ) 

Nine of the fifteen judges constitute 
a quorum (Article 25). Five of the 
fifteen judges, therefore, could render a 
judgment from which there is no ap- 
peal. If a party fails to heed a judg- 
ment of the court, the other party may 
have recourse to the Security Council 
of United Nations, “which may decide 
what is to be done”. 

Our adherence to the court is pursu- 
ant to a declaration reserving from the 
court’s consideration “matters which 
are essentially within the domestic 
jurisdiction of the United States of 
\merica as determined by the United 
States of America”. 

Thoughtful Americans are asking, is 
it in the interest of and will it safe- 
guard the independence of the United 
States of America to strike out the 
Connally Reservation “as determined 
by the United States of America”, and 
to be bound by the decision of a pos- 
sible five out of nine judges (none of 
whom need be a lawyer) as to what is 
“essentially within the domestic juris- 
diction of the United States of Amer- 
ica”? 

Sincere patriots will reject the 
tongue-in-cheek approach of the Vice 
President of the United States, from 


July, 1960 - 


whom under date of May 4, 1960, there 
came to the writer a letter in part as 
follows: 


. .. In view of your interest I am en- 
closing a copy of a letter I wrote re- 
cently [dated April 4th, 1960 to Mr. 
Eugene C. Pulliam, Publisher of the 
Phoenix Republic and Gazette at 
Phoenix Arizona] in which I have set 
forth in considerable detail the reasons 
for the Administration’s position on 
this matter. . . 


The Pulliam letter says in part: 


Let us suppose, however, that the Court 
in the future did arbitrarily exceed its 
authority and attempt to take jurisdic- 
tion over a domestic issue. We would 
still have two clear remedies: (1) The 
only way a decision of the Court can 
be enforced is through action by the 
Security Council of tle United Nations. 
If a [sic] court arbitrarily exceeded its 
jurisdiction we could use our veto to 
stop any Security Council action to 
enforce that decision. (2) And if the 
Court persisted in taking jurisdiction 
over domestic matters we have the right 
to withdraw from the Court on six 
months’ notice. . . 


From what countries, and from what 
climates of freedom, or of despotism, 
or of terrorism, do the present fifteen 
judges come? 





(Note: Page numbers in parentheses refer to 
he 1960 World Almanac.) 
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1. Term expiring February 5, 1967: 
(771) The United Arab Republic. 
“Egypt, a republic since 1953” (389), 
is now the southern region of the 
United Arab Republic, founded in 1958 
by a political merger of Syria, a non- 
contiguous country, and Egypt. Lt. 
Col. Abdul 
Egypt’s first president in 1954 and 
1956 Col. 
Nasser was elected president of Egypt 


Gamel Nasser removed 


made himself premier. In 


for six years and is chairman of the 
sole political party, the National Union. 
Syria is a center of Communist activity 
(391), especially directed against Jor- 
dan. In 1957 Syria made an agreement 
with the USSR for goods, services and 
credits, to “consolidate its defenses”. 
Syria has received Soviet arms aid 
(391). 

2. Free China, term expiring Febru- 
1967 
control of Nationalist China is about 


ary 5, (771). The area under 
three times that of Los Angeles County. 
Chiang Kai-shek (except for a period 
has been virtual 
(343). 

3. Australia, term expiring February 
5, 1967 (771). 


of semi-retirement) 
ruler since 1927 


A member since 190] 
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of the British Commonwealth of Na- 
tions, Australia is self-governing on the 
federal plan. Parliament consists of a 
Senate and House of Representatives 
(333). 

4. Greece, term expiring February 
5, 1967 (771). A limited monarchy 
1935. In general elections in 
1958 the pro-Western National Radical 
Union won 173 of 300 seats. Women 
enjoy equal suffrage (356). 


since 


5. Poland, term expiring February 
5, 1967 (771). A Communist republic 
in Central Europe (378). Before May 
8, 1945, a Polish government-in-exile 

the 


Union 


in London was recognized by 
United States. The 
pressed the claims of the Lubin group, 
“The Polish of National 
Liberation”, to which a few members 


Soviet 
Cornamittee 


of the London group were admitted. 


The London members chosen, pro- 
ceeded to Warsaw and were never 
heard of afterward. Although the 


United States and Britain opposed the 
proceedings they compromised with 
Stalin when he agreed to free elections 
in Poland, Stalin rejected international 
and the 
vote was completely subverted by the 
(378). 
years of rule by Stalinist extremists, 


supervision of the elections; 


Communists During twelve 
Poland’s land owners were dispos- 
sessed, farms collectivized, schools sec- 
ularized and Roman Catholic prelates 
jailed. Gomulka, who had been in jail, 
was restored to party leadership in 
1956. He promised socialism with free- 
dom; but pressure from the Kremlin 
made him compromise. He supported 
the Soviet position on Tito, German 
unification and Western bases (379). 

6. France, term ending February 5, 
1964 (771). The monarchical system 
was overthrown by the French Revolu- 
tion (1789-1793): was succeeded by 
the First Republic: then followed the 
First Empire under Napoleon (1804- 
814) ; then a monarchy (1814-1848) : 
the Second Republic (1848-1852) ; the 
Second (1852-1870); the 
Third Republic (1871-1946); the 
Fourth Republic (1946-1958) and the 
Fifth Republic (1958 to date) (351- 
352). 

8. Mexico, term expiring February 
5, 1964 (771). A federal republic of 
twenty-nine states, two territories and 


Empire 
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a federal district. The President serves 
six years and is ineligible to re-election. 
The legislature and the judiciary are 
suffrage. The 
constitution of 1917 still governs (371- 
372). 


8. Panama, term ending February 5, 


governed by universal 


1964 (771). Area 28.576 square miles. 
U. S. troops were sent to Panama to 
keep order seven times between 1856 
1901. 
its independence from Colombia and 


and In 1903 Panama declared 
received instant United States recog- 
nition. On November 18, 1903, Panama 
by treaty (ratified by the United States 
February 26, 1904) granted the Canal 
Zone to the United States. The United 
States pays Panama an annuity of 
$1,930,000 in gold. In 1955 the United 
States returned to Panama without cost 
to the latter $24,000,000 worth of real 
estate no longer needed by the Canal 
Zone administration. In the fiscal year 
1958, 10,553 transits through the Canal 
were made. Commercial vessels paid 
$41,843,000 tolls and government ships 
$991,000 (212). Late rioting in this 
area (102, 376), the tearing down of 
the Stars and Stripes in front of the 
U. S. Embassy (127), the attempt to 
plant the Panamanian colors in the 
Canal Zone, and further concessions to 
the Republic of Panama by the United 
States, are recent occurrences (376). 
9. United Kingdom, term expiring 
February 5, 1964 (771). Parliament 
is the legislative governing body for 
the United Kingdom (320). In April. 
1957, the announced 
(323) in a White Paper a drastic re- 


Government 


organization of its defense forces. Com- 
pulsory service ends as of 1962. Reli- 
ance to a large extent on nuclear weap- 
ons and guided missiles, is indicated. 

10. Argentina, term ending Febru- 
ary 5, 1964 (771). In 1958 for the 
first time in twelve years, free elections 
were held resulting in the election of 
President Frondizi, who had the un- 
solicited support of Peronistas and 
Communists, Under the present consti- 
tution proclaimed May 1, 1956, the 
President and Vice President serve six- 
year terms respectively. The legislative 
arm consists of a Senate and a House 
of Deputies (337). 

11. Uruguay, term ending February 
5, 1961 (771). The present constitution 
was adopted in 1934, last amended in 
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1952 when the office of President was 
eplaced by a nine-man coalition coun- 
‘il. The council chooses nine depart- 
mental ministers. There is a Chamber 
f Deputies and a Senate elected for 
four-year terms. In the 1958 general 
elections the Rightist (Blanco) party 
won over the Colorado party, dominant 
for ninety-three years (391). 

12. The United States, term ending 
February 5, 1961 (771). 

13. Norway, term ending February 
5, 1961 (771). A constitutional mon- 
archy since 1814; united with Sweden 
(1814-1905) when the union was dis- 
solved. The legislative power is vested 
in the Storting whose 150 members are 
elected for four years. The present 
premier was appointed in 1955 (374). 

14. Pakistan, term ending February 
5, 1961 (771). A self-governing nation 
since August 15, 1947, and for the 
same period of time a member of the 
U.N. In 1955 a new constitution af- 
firmed the Islamic character of the 
country. An uneasy truce obtains be- 
tween Pakistan and India, with fre- 
quent fatal rioting. Corruption in gov- 
ernment, impending bankruptcy and 
fear of revolution led President Mirza, 
elected in 1956, to declare martial law 
in 1958. He annulled the constitution, 
dismissed the government of Prime 
Minister Firoz Noon, dissolved the as- 
sembly and all political parties. Mirza 
resigned October 27, 1958, and was 
succeeded by General Mahommed 
Ayub Kahn, who in 1959 announced a 


Who Constitutes 


new four-level system, comprising a 
series of councils and calling for “basic 
democracies” beginning at the village 
level (375). 

In the Almanac, it says Pakistan is 
“self-governing”. One wonders, 

15. U.S.S.R., term ending February 
9, 1961 (771). 

What are some of the matters essen- 
tially within the domestic jurisdiction 
of the United States of America? 

Is our treaty with Panama giving us 
the Canal Zone, a domestic or an inter- 
national matter? Since our tenure 
there is based on a treaty, is the Canal 
domestic or international in character ? 

Are our bases in British possessions 
in the Western Hemisphere (for which 
we gave Britain 50 over-age destroy- 
ers) a domestic or an international 
matter ? 

Are immigration quotas established 
and administered by the United States, 
and decisions made by us in respect of 
citizenship, passports and visas, within 
our domestic jurisdiction? 

Is the seizure and retention by the 
United States of German enemy prop- 
erty in time of war, subject to inter- 
national supervision, or is it a matter 
within the domestic jurisdiction of the 
United States? The International Court 
of Justice in the /nterhandel case de- 
cided March 21, 1959, says (a) the 
matter is not within the domestic juris- 
diction of the United States and (b) 
despite the Connally Reservation, still a 
part of the declaration of adherence, 


the International Court of Justice? 


that the court itself decides what is a 
domestic and what is an international 
matter. (Year Book 1957-58, Folio 34 
and later publications of the court.) 

In view of the recent turbulent his- 
tory of many of the states from which 
come the present judges of the Inter- 
national Court of Justice, is it logical 
to suppose that such judges—not neces- 
sarily trained in the law—will be ob- 
jective in (1) classifying matters prop- 
erly within and properly without the 
domestic jurisdiction of the United 
States, and (2) sua sponte declining to 
hear causes turning upon matters with- 
in our domestic jurisdiction? There is 
a clear majority of eight (United Arab 
Republic, Nationalist China, Poland, 
Panama, Argentina, Uruguay, Pakis- 
tan, the U.S.S.R.) of the full court of 
fifteen, against probable objectivity in 
defining what is domestic and what is 
international in respect of the concerns 
of the United States of America. 

Paraphrasing and adapting Alex- 
ander Hamilton’s Federalist Article 
LXXV: 

The history of human conduct does 
not warrant that exalted opinion of 
human virtue which would make it 
wise in a nation to commit interests of 
so delicate and momentous a kind (the 
determination as to what is within the 
domestic jurisdiction of the United 
States of America) to the sole disposal 
of a magistracy created and circum- 
stanced as is the International Court of 
Justice. 


Notice of Annual Meeting of Members of the 
American Bar Association Endowment 


The Annual Meeting of Members of the American Bar 


Association Endowment will be held during the week of 


the Annual Meeting of the American Bar Association, 
August 29—September 2, 1960, at the Statler Hotel, 


Washington, D. C., for the election of two (2) members 


of the Board of Directors, each for the term of five (5) 


years; and for the transaction of such other business as 


may come before the meeting. 


All 


members of the Endowment. 


July, 1960 - 


members of the American Bar Association are 
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A Rebuttal: 


For a Strengthened World Court 


by Ervin E. Grant ¢ 


A GREAT DEAL has appeared in 
the AMERICAN Bar AssociATION JouR- 
NAL in the last two years regarding the 
merits of a strengthened International 
Court of Justice, and arguments pro 
and con concerning the Connally Reser- 
vation to our statute of acceptance of 
jurisdiction of the International Court 
of Justice. Much has been said and 
written throughout the country on this 
timely subject in the last few months 
and counter-proposals have been made 
to the abolition of the Connally Reser- 
vation! as well as articles supporting 
the abolition of the Reservation and 
articles opposing such abolition.“ 
Much if not all of this activity has 
of the efforts of the 
Special Committee of the American 
Bar World 


Through Law and of past Presidents 


arisen because 


Association on Peace 
Charles Rhyne’s and Ross Malone’s 
efforts to 
peace through law. Since the articles 
by Mr. Rhyne and Mr. Malone first 
appeared in the JOURNAL, as well as 


further the idea of world 


others of a similar nature by Henry 
Luce* there have been those who have 
voiced their objections and counter- 
proposals, and this shall serve as a 
rebuttal to the ideas advanced by those 
who do not wish to strengthen the In- 
Court 


ternational of Justice and to 
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Mr. Grant undertakes to answer the arguments advanced in earlier 
issues of the Journal which advocated retention of the Connally 
Reservation and a reversal of the Association’s 1947 opposition to that 
clause in the instrument by which the United States Senate accepted 
compulsory jurisdiction of the International Court of Justice. 


of the Kansas Bar (El Dorado) 


those who wish to leave the Connally 
Reservation intact. 


The Crippling Aspect 
of the Reservation 

The reasons advanced for retaining 
the Connally Amendment, or so-called 
“Connally Reservation” to our statute 
of acceptance of compulsory jurisdic- 
tion of the International Court of Jus- 
tice are presented in scholarly fashion 
by Roy E. Willy in his article in the 
May, 1960, JouRNAL? with a historical- 
ly enlightening presentation of the 
background of this country’s refusal to 
accept full jurisdiction of this court. 

It is regrettable, however, that Mr. 
Willy fails to mention the crippling 
aspect of the United States “Connally 
Reservation” namely, the reciprocal ef- 
fect 


United States attempts to bring an ac- 


of such a reservation when the 
tion as plaintiff in the International 
Court. Of the eighty-five states which 
are party to the Court’s statute, thirty- 
nine today, including the United States. 
accept the Court’s compulsory jurisdic- 
tion in some degree. 

Approximately twenty-two states have 
made declarations without reservations 
or with only minor reservations, but 
important reservations have been made 
by sixteen states.” The court, however. 
in an effort to do impartial justice be- 


American Bar Association Journal 


tween states which appear before it, has 
held on several occasions that on the 
basis of reciprocity, a defendant state 
which has accepted compulsory juris- 
diction without any reservations may 
evade the jurisdiction of the court by 
availing itself of reservations contained 
in a plaintiff's declaration. This prin- 
ciple of reciprocity is essential so that 
the court can do justice—the parties 
appearing before it must be treated on 
a basis of equality.® 

The United States has only recently 
discovered to its surprise that the fair 
and just invocation of the rule of 
reciprocity has thrown us out of the 
international court because of our own 
restrictive reservation by which we at- 
tempt to be self-judges of issues in 
which we are involved. An example of 
this is the action of the court in refus- 
ing to take jurisdiction of our action 
filed 
shooting down unarmed aircraft in 
1956 over the Sea of Japan. The Soviet 
Union made use of our own Connally 


against the Soviet Union for 


Reservation and contended that on the 


1. Seligman, The World Court Cannot Be- 
come a Substitute for War To Remedy Injustice, 
46 A.B.A.J. 251 (March, 1960). 

2. Sohn, International Tribunals: Past, Pres- 
ent, and Future, 46 A.B.A.J. 23 (January, 1960); 


Willy, The World Court and the Connally 
Reservation, 46 A.B.A.J. 486 (May, 1960); 
Briggs, The Cloudy Prospects for ‘Peace 


Through Law’’, 46 A.B.A.J. 490 (May, 1960). 

3. The Way of the Law: The Road to Moun- 
tains of Vision, 45 A.B.A.J. 482 (May, 1959). 

4. See footnote 2, supra. 

5. International Tribunals: Past, Present, and 
Future, 46 A.B.A.J. 25. 
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asis of reciprocity they were entitled 
» declare this to be a domestic issue 
f the Soviet Union, 


Ve Are Helping Soviets 
fo Subvert the Court 

It can thus be seen that we have 
anded to the Soviet Union on a silver 
latter the right to subvert the effective- 
iess of the court and the right to refuse 
o litigate a controversy with us. 
strangely enough, Mr. Willy goes on 
o say, near the end of this article: 


However, there is no way of compelling 
non-complying members to accept the 
Court’s jurisdiction and no means exist 
other than by consent of the non- 
members to acquire jurisdiction over 
such nations. 


[It does not seem quite fair that Mr. 
Willy should make this statement, yet 
remain silent on the fact that by the 
very Connally Reservation about which 
he is writing his article, we have set up 
an example to the world by which those 
nations who are inclined to refuse ju- 
dicial decision of an honest dispute 
can find an easy means to evade the 
jurisdiction of the court over them. 


No Clear Cut Rule 
on Domestic Issues? 

In expressing approval of our Con- 
nally Reservation, Mr. Willy points out 
that in his opinion, there is no clear- 
cut rule of international law as to what 
are and what are not domestic issues 
of a member state. Citing Mr. Willy 
further, we find: 


Therefore, the United States reserved 
to itself the right to decide this ques- 
tion in controversies in which it is in- 
volved. This possessed the advantage at 
least of preventing an encroachment 
on domestic jurisdiction. 


No Surrender of 
Sovereignty Involved 

The usual reason advanced for reten- 
tion of the Connally Reservation is that 
by allowing its removal (and this re- 
fers only to the eight words: “as 
determined by the United States of 
America’’), this country would be giv- 
ing up some of its “sovereignty” and 
would be allowing the International 
Court to sit in judgment on our do- 


mestic issues. A closer look, however, 
will show that whether this is a valid 
argument or not depends primarily 
upon one’s attitude towards courts and 
the judicial system generally. 


By a long line of decisions the Court 
has consistently held that if a matter 
is governed by international law, it 
does not fall within the domestic juris- 
diction of a state. The concept of 
“domestic jurisdiction” is thus relative. 
Matters like immigration or the tariff 
fall within the domestic jurisdiction of 
a country (and therefore outside the 
jurisdiction of the World Court) unless 
a state has incurred obligations under 
international law, or concludes treaties, 
on the subject. This is the concept of 
domestic jurisdiction established by in- 
ternational law and it was accepted by 
the Senate Foreign Relations Commit- 
tee in 1946 when it unanimously (in- 
cluding Senator Tom Connally, Chair- 
man) recommended that the United 
States deposit a declaration accepting 
the compulsory jurisdiction of the In- 
ternational Court of Justice, subject to 
reservations, one of which excluded: 
“disputes with regard to matters which 
are essentially within the domestic 
jurisdiction of the United States.” This 
would have left the determination of 
whether or not a dispute related to a 
matter falling within our domestic 
jurisdiction to the Court. However, on 
the basis of a memorandum by John 
Foster Dulles (not at that time Secre- 
tary of State), Senator Connally moved 
the attachment to our proposed decla- 
ration of the fateful eight words: “as 
determined by the United States of 
America”.* 


World Court Is Not 
Politically Motivated 

The above information, based large- 
ly upon the research of Dr. Herbert W. 
Briggs, Professor of International Law 
at Cornell University, is an expression 
of the court’s experience under Para- 
graph 6 of Article 36 of the United 
Nations Statute, by which, “In the 
event of a dispute as to whether the 
court has jurisdiction, the matter shall 
be settled by the decision of the court.” 

The history of the International 
Court of Justice certainly affords no 
comfort for those who argue that it is 
politically motivated and might decide 
issues between states based only upon 
allegiance to the sovereign state of 
which a particular judge happens to be 
a citizen. Certainly members of the 
American Bar Association, who are 
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steeped in the tradition of respect for 
judge-administered law as the closest 
approach to absolute justice possible 
in a free society, should be the last to 
question the good faith of the Inter- 
national Court in deciding matters of 
its own jurisdiction. Yet, Mr. Willy 
shows his true sentiments in this regard 
when he says on page 488 of his ar- 
ticle: 


The future of the Panama Canal, which 
is vital to the safety and security, as 
well as economic prosperity of the 
United States, might easily be deter- 
mined to be a question of international 
law by an international court. Our 
security depends upon its remaining a 
domestic question, free from possible 
interference by a hostile international 
court. 


No Differentiation Between 
Diplomacy and Adjudication 

This assumes that the Court as at 
present constituted is a political insti- 
tution waiting to attack our sovereignty 
and infiltrate our possessions. The 
court is candidly referred to here as 
“a hostile international court” as 
though of necessity, the judges must 
line up either in our camp or the 
enemy's camp. The failure to differ- 
entiate between the present system of 
power politics and diplomacy as the 
decider of disputes in the world and 
the system of adjudication as known 
and experienced by Americans in this 
country is graphically illustrated by 
this disarmingly frank admission by 
Mr. Willy. 

This point of view is typical of those 
who advocate retention of the Connally 
Reservation, among which are some 
veterans’ organizations who have been 
quite active in lobbying against the 
Humphrey Resolution, which was re- 
cently tabled by the Senate Foreign Re- 
lations Committee by a vote of nine to 
eight, largely as a result of such ac- 
tivity. 


Why Mistrust the 
World Court? 

The reasoning behind this distrust 
of an international judicial group is 
hard to understand, since no doubt 
Mr. Willy and also others of like senti- 
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ment would agree that the particular 
district court judge who would sit in 
judgment upon a dispute between them- 
selves and another as litigants certainly 
is exercising no unwarranted degree of 
intervention in the litigants’ own pri- 
vate lives merely because the judge has 
the power to determine whether he has 
jurisdiction of the case. Yet, the argu- 
ment is made that by allowing an inter- 
national court to make this determina- 
tion, we should be sacrificing our 
sovereignty. 

There are many in the United States 
who, though they live and prosper 
under a system where adjudication 
rather than trial by battle prevails, yet 
cannot apply this principle beyond our 
own borders and cannot see the possi- 
bility internationally of the existence 
of any rule but the law of the jungle. 
The feeling seems to be that diplomacy 
and power politics have pre-empted 
this field to the eternal future detriment 
of any effective international court 
system. 

Akin to this reluctance to allow an 
international court to make its own 
determination of what is a domestic 
issue, there seems to be a general dis- 
trust and fear of the judges themselves, 
based primarily upon the fact that 
many of them are—of necessity—from 
countries who have different or even 
opposing political ideologies to our 


own, 


Judges Are Not 
Politically Motivated 

History has not indicated, however, 
that 
court has rendered, there was any polit- 


in the few decisions which the 


ical motivation or unfair decisions, 
but if the quality of these justices is 
not as high as it might be, we can 
blame such factors as the reluctance of 
the United States to accord the court 
full stature and the effect of its hamper- 
ing Connally Reservation, which has 
indicated to the rest of the world that 
the United States, at least, does not 
consider it worthy of great legal minds, 
required for membership on the court 
by the United Nations Charter. 

Mr. Willy gives lip service to the 
International Court when he states: 


The International Court as an instru- 
mentality seeking to make world peace 
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is deserving of the support of every 
lawyer and of every citizen, not alone 
of this country, but of the world. The 
consequences resulting from holocaust 
possible under an atomic war stagger 
the imagination. there are 
benefits and privileges which come to 
the citizens of the United States which 
we feel are worth retaining and should 
not be sacrificed as the price of mem- 
bership in the present International 
Court. 


However, 


Mr. Willy fails to point. out that 
under our own American system under 
which we have prospered and grown 
strong, we give up every day certain 
individual rights (responsibilities) in 
return for privileges. Justice and social 
order are based upon give and take, 
yet the author’s thesis is that for the 
sake of international order, we should 
give nothing, but retain all which is of 
advantage to the greater glory of the 
United States. 


Let’s Not Be Afraid 
of Something New 
Inherent in the thinking of those 
who wish to keep the International 
Court of Justice in its present status is 
the feeling of reluctance and fear of 
trying something which might be con- 
sidered new or unique in the field of 
This 


strange since diplomacy has struggled 


international _ relations. seems 
with the problems of international 
strife for centuries and has very little 
to show as far as results are concerned. 
Perhaps the greatest results that have 
been achieved have been achieved in 
the very establishment of the United 
Nations and the United Nations Court, 
but even with this step forward, diplo- 
still that it is pre- 
emptive in the field of relations and 


macy contends 
disputes between nations. 

Two recent writers in the AMERICAN 
Bak ASSOCIATION JOURNAL have made 
the statement that all problems between 
nations are political and not judicial,® 
therefore implying that a judicial body 
could not deal with them. In Mr. Selig- 
man’s article, he presents the counter- 
proposal that it is necessary to make 
certain changes in the United Nations 
Charter so that these “political” prob- 
lems could be handled by a “political” 
group. To proceed on this theory is to 
proceed to win your argument by de- 
fining your terms in your own way. 
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Ervin E. Grant practices law with 
his father in El Dorado, Kansas. He 
is a graduate of the Kansas Uni- 
versity Law School and was ad- 


mitted to the Kansas Bar in 1951. 





Mr. Briggs comes to the unhappy con- 
clusion as follows: 


And then comes the imponderable and 
insoluble difficulty that the peace is 
broken by political, not judicial ques- 
tions. 


No Judicial Problems 
Between Nations? 

Problems are not necessarily any 
more political because they exist be- 
tween nation-states than they are when 
they exist between individuals, unless 
by the very definition of terms they 
have come to be called political and 
can admit of no other definition. The 
very people who claim there are no 
judicial problems between nations but 
only political ones are those who will 
not hear to giving any jurisdiction to 
an international court to decide these 
problems, therefore denying them a 
judicial significance. Two examples 
would be in order at this point. Every 
treaty is international law between the 
countries which sign it. An example of 
this is our treaty with Panama, giving 
us rights over the Panama Canal Zone. 





8. Seligman, The World Court Cannot Be- 
come a Substitute for War To Remedy Injustice, 


46 A.B.A.J. 251 (March, 1960): Briggs, The 
we | Prospects for ‘“‘Peace Through Law”, 
46 A.B.A.J. 490 (May, 1960). 
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he question of our rights to Panama 
ierefore is a question of international 
iw based upon a treaty and, inci- 
entally, those who prefer to retain the 
onnally Reservation run a very seri- 
us danger of giving Panama a justifi- 
ation for suddenly declaring the Pan- 
ma Canal Zone a question within 
‘anama’s domestic jurisdiction, “as 
etermined by Panama”. 


Berlin Question 
is Another Example 

Another example is the status of the 
cupying powers in Berlin. The rights 
f all the occupying powers are set out 
n a treaty which was agreed to by the 
predecessor of the present ruler of the 
Soviet Union. Any question as to these 
rights therefore should be and properly 
is a question of international law, and 
any interpretation of this treaty should 
be determined by a decision of the In- 
ternational Court of Justice. As a prac- 
tical matter, the greatest difficulty en- 
countered in seeking this form of 
decision of this thorny problem, how- 
ever, is the very Connally Reservation 
itself which allows the Soviet Union 
to refuse to even consider the question 
based upon our own reservation. 

What greater indictment could be 
made of the present Soviet position on 
Berlin than by a pronouncement of the 
International Court of Justice pub- 
lished for all the world to read? Such 
pronouncement would have much 
greater weight with neutral nations, 
since it would come from a judicial 
body, and not a political group. Those 
who fear that a Soviet judge on the 
court would hesitate to rule against 
the Soviet Union on this question 
should look to the history of the court 
and instances in which the Soviet judge 
on the court did rule against the Soviet 
Union. 

Mr. Seligman refers to the “hamper- 
ing reservation” but at the end of his 
article expresses no opinion on it, but 
covers instead the broader question of 
the world rule of law by the courts as 
against his proposed “limited restric- 
tion” on warfare by decision of a 
political body. Yet, Mr. Seligman seems 
to desire all future treaties on the part 
of this country to include provisions 


for submission of controversies to the 
international court. The fallacy in this 


reasoning is that the court itself has 
been rendered ineffective in deciding 
these disputes, even between parties to 
a treaty because the “hampering” res- 
ervation is reciprocal and we can, 
whether we do or not, term the dispute 
under a treaty a domestic issue, as can 
the other party. 

Mr. Seligman assumes that the only 
solution to international problems is to 
submit them to political bodies, be- 
cause he terms them political problems, 
yet he reaches the disheartening con- 
clusion, and very frank conclusion, one 
might add (that “political bodies may 
not always in the future agree with 
what we feel is just and fair”). An 
alternative proposal for peace is thus 
presented, based upon the ephemeral 
concept that we must trust our hope 
for peace to a group of political entities 
who admittedly would not always see 


things our way. 


We Must Make Concessions 
to Other Nations for Peace 

This is indeed disheartening if it is 
proposed as a pillar for world peace— 
but not because other nations may not 
“see things our way”, but because it 
convicts the author of having even less 
faith in the findings of political bodies 
than he apparently has in the courts. 
It is indeed refreshing—on the other 
hand—to find in Mr. Seligman’s next 
to the last paragraph an admission that 
we must concede something to other 
nations on this matter of justice and 
right if we are ever to have peace. 

Finally, and perhaps most important, 
the advocates of the Connally Reserva- 
tion apparently overlook or are un- 
mindful of the picture which the rest 
of the world paints of us. Although 
both India and France originally co- 
pied their reservations after our Con- 
nally Reservation, they have both seen 
fit to withdraw these reservations, 
France having done so after filing a 
suit against Norway for the recovery 
of large sums borrowed by Norwegian 
banks from investors in France. The 
court held, however, that France’s re- 
servation was reciprocal and that the 
court would have to decline jurisdic- 
tion of the case. 
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Indian Ambassador 
Chides Us on Connally 

Indian Ambassador Chagla has re- 
cently chided the United States for its 
reservation, contending that we are 
making a mockery of the international 
court by restricting its jurisdiction. 
“You must not forget,” said the Indian 
ambassador, “that the United States 
claims to be the leader of the free 
world, wanting peace, but peace with 
justice. How can you ever have justice 
if the only forum which can settle in- 
ternational disputes is reduced to a 
humiliating position where it cannot 
entertain any disputes which ought to 
be properly decided by it?” It has 
often been said by world travelers that 
when they find a Communist in a for- 
eign country, he is a dedicated Com- 
munist and knows in what he believes. 
However, many in foreign iands do 
not understand what the United States 
stands for or in what we believe. We 
talk about freedom and liberty, but 
our actions on the international scene 
are still based upon distrust, fear, and 
dollar diplomacy. 

At a time when the leader of the 
Soviet Union is working strenuously 
to entice the smaller, neutral, or un- 
decided nations of the world to the 
Communist way of thinking, the United 
States has fumbled the ball in its mea- 
ger efforts to gain world support by its 
inaction on the Connally Reservation 
in the face of pronouncements by ad- 
ministration leaders that the World 
Court should be strengthened and the 
Reservation should be removed. 


Our Outlook 
Must Not Be Negative 

We concede we are engaged in a 
war of ideology with the Soviet Union 
and yet our outlook is negative, that 
of preserving by might and force our 
democratic way of life rather than seek- 
ing the active support of the rest of the 
world in establishing equality before 
law, which is the main ingredient of 
our greatness. Yet the Senate Foreign 
Relations Committee on March 29 of 
this year tabled a resolution which 
would have eliminated the Connally 
Reservation and would have proved 
conclusively to the world our good 
‘aith in our proclaimed efforts to bring 


747 


Vol. 46 





about a peaceful and lawful world. 

The need is for a sufficient faith in 
the judicial process to take a step in 
the direction of strengthening the court 
by first 
Many who argue against the idea of 


removing the Reservation. 


the court seem to feel that within a 


week of removing the Reservation the 
court should be as effective and of 
equal stature with courts they have ex- 
perienced in this country which have 
a history of some one hundred eighty 


years of experience behind them. How- 


American Bar Association 


Awards Prize to West Point Cadet 


Academic 


At. the 


Awards ceremony for the members of 


Military and 


the United States Corps of Cadets, on 
the plain at West Point, New York, 
on Monday, June 6, Cadet Robert 
Everard Montgomery, Jr., was award- 
ed the annual prize presented by the 
American Bar Association to the cadet 
standing first in law. The prize con- 
sisted of two sets of books: Beveridge’s 
The Life of John Marshall and Pusey’s 
Charles Evans Hughes. The presenta- 
tion was made by Whitney North Sey- 
mour, President-Elect of the American 
Bar Association. 

Cadet Montgomery was graduated 
and commissioned a Second Lieuten- 
ant, Infantry, on June 8. Following 
graduation leave he will report for 
airborne training at Fort Benning. 
Georgia, during August and will de- 
part in late September for Oxford Uni- 
versity, Oxford, England. He was the 
only cadet selected from his class for a 
Rhodes scholarship. 

Lieutenant Montgomery was born in 
Pittsburgh, Pennsylvania, and entered 
the Military Academy directly from 
Whittier (California) High School, the 
same high school of which Vice Presi- 
dent Nixon is a graduate. 

Lieutenant Montgomery attained the 
rank of Cadet Captain and Brigade 
Adjutant. He was graduated second in 
his class. He was active in the Debate 
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Council and Forum and Bugle Notes, 
the latter a Corps of Cadets’ publica- 
tion. 


He was a Major “A” athletic award 
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For a Strengthened World Court 





ever, to call the problem impossible 
merely because it has not actually been 
tried is to turn our backs on the great- 
est opportunity to lead mankind into 
a new era of peaceful settlement of dis- 


putes by judicial process. 





winner for swimming all three years of 
varsity intercollegiate competition and 
holds the Academy individual medley 


record, 
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An Effective World Court Is Essential 


The question of retention or repeal of the Connally Reservation is 
argued by a number of writers in this issue. Mr. Rhyne is on the side 
of those who believe that elimination of the Reservation is essential if 
we are to achieve “world peace through law”. 


by Charles S. Rhyne ¢ of the District of Columbia Bar 


[WE ISSUE IS whether the World 
Court’s usefulness can be improved 
(and should be improved) by elimina- 
tion of the Connally Reservation under 
which our acceptance of World Court 
jurisdiction is conditioned upon the 
United States’ consent in each case. 


Man’s Three Methods for 
Dispute Resolution 

Reflection will confirm that only 
three methods have been conceived by 
the mind of man for arriving at a de- 
cision in any dispute between men or 
between nations: 

(1) Violence, 

(2) Voluntary agreement, and 

(3) Submission to a third party for 
a hinding decision. 

Resort to violence today is unthink- 
able as it could lead to world holo- 
caust. We cannot be oblivious to what 
a third world war would mean. 

Most disputes between nations—like 
can and 





most disputes between men 
should be settled by voluntary agree- 
ment, Some disputes between nations— 





as between men—are insoluble by vol- 
untary agreement. The problem is what 
to do then? 


disputes if allowed to fester often grow 


Even small unresolved 


and grow until they become major in- 
ternational matters so affecting pride, 
honor or vital interests that resort to 
violence is hard to avoid—and in fact 
is not avoidable through voluntary 
agreement. Within nations decision by 





violence between men is prohibited, 
and men are required to use courts in- 
stead. Is there any reason why the 
same prohibition against resort to vio- 
lence and the same use of courts should 
not be required of nations? 

Submission of disputes to third party 
decision is largely an unused method 
internationally. There have been some 
binding arbitrations and a few court 
decisions. But voluntary agreement 
and violence are the methods most re- 
lied upon to date. Neither has pre- 
vented wars. Would the as yet largely 
untried method of resort to court de- 
cisions be helpful between nations in 
preventing war and would elimination 
of the Connally Reservation encourage 
resort to the World Court? 


Courts Are Best Non- 
Violent Method 

Finding facts and applying law in a 
court is the best non-violent method 
developed since the dawn of history 
for the resolution of disputes. A court 
is a world-wide symbol of peaceful de- 
cision. No other decision-making proc- 
ess is surrounded with such an aura of 
fairness or commands more _ public 
esteem, confidence and trust. 

In the beginning, disputes between 
men were settled in a fistfight, then 
with sticks, stones, spears and guns. 
Today in civilized nations such dis- 
putes are decided in courts. But from 
the beginning until now, the primitive 
rule of violence is the ultimate resort 
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in disputes between nations. The crea- 
tors of the United Nations knew this, 
and by establishing the International 
Court of Justice (World Court) sought 
to substitute a courthouse for the battle- 


field. 


W orld Court Jurisdiction 

The World Court was created as the 
judicial organ of the United Nations 
to decide: 


All cases which the parties refer to 
it and all matters specially provided 
for in the Charter of the United 
Nations or in treaties and conventions 
in force. 


While all U.N. members automati- 
cally subscribe to the court’s statute. 
the court was not given compulsory 
jurisdiction over the carefully defined 
disputes between nations just specified. 
This was due largely to Russia’s ob- 
jections. Nations were given the option 
to file an acceptance of the court’s 
compulsory jurisdiction if they so de- 
sired. It was out of an effort toward 
a full acceptance by the United States 
under this option that the Connally 
Reservation was formulated. 


The Genesis of Connally 

The Connally Reservation was at- 
tached by the United States Senate to 
our alleged “acceptance” of the “com- 
pulsory” jurisdiction of the World 
Court. It nullifies that acceptance in 
such a way as to leave us open to a 
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charge of bad faith in announcing our 
“acceptance” of the court’s “compul- 
sory jurisdiction” when actually we 
have no more accepted the court than 
has Russia. 

This requires an explanation of how 
the Connally Reservation came _ into 
existence and its wording which accom- 
plishes such a result. 

At hearings held by the Senate For- 
eign Relations Committee in 1940 on 
whether the United States should file 
an acceptance of the World Court’s 
compulsory jurisdiction, acceptance was 
opposed by some witnesses and sup- 
ported by the American Bar Associa- 
tion and others. The committee was 
urged to condition acceptance on a 
case-by-case decision by the United 
the 
“international ’. 


issues were 
That 


labeled by 


States on whether 
“domestic” or 
suggestion was quickly 


Lawrence Preuss as “an extremely 
retrogressive step and would be taking 
away with one hand what we purport 
to be giving with the other”. It was 
pointed out that the proposal would lay 
us open to the charge of accepting the 
jurisdiction in cases when we thought 
we were certain to win and rejecting it 


when we were afraid of losing. 


Court Foreclosed from 
Deciding Domestic Issues 

The World Court under Article 2(7) 
of the U.N. Charter is prohibited from 
exercising jurisdiction over “Matters 
which are essentially within the do- 
mestic jurisdiction of any state”. 
is thus foreclosed 
the 
effect of the proposal would be to allow 


Since the court 
from deciding domestic issues, 
the United States to accept or reject 
the court’s jurisdiction in each case 
simply by determining whether the is- 
sues were domestic or international. 
The committee rejected the proposal 
because it would “defeat the purposes 
which it is hoped to achieve” by ac- 
cepting the court’s compulsory juris- 
diction. 

Despite the committee’s decision, 
Senator Connally reversed himself on 
the floor of the Senate and offered an 
amendment to the committee-approved 
declaration that the acceptance of com- 
pulsory jurisdiction should not apply to 


disputes with regard to matters which 
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are essentially within the domestic 
jurisdiction of the United States of 
America. 


His amendment added the eight words: 


...as determined by the United States 
of America. 


There is no objection to the commit- 
tee-approved domestic jurisdiction res- 
ervation. There is universal agreement 
that the court under the U.N. Charter 
provision just quoted has no jurisdic- 
tion over domestic disputes and that it 
should have no such power. The ob- 
jection is to the eight-word self-judg- 
ing clause added by Senator Connally 
which allows the United States to veto 
a decision in any case brought against 
it by “determining” that it involves a 
matter of “domestic” concern. 


Other Nations Copied, Then 
Repudiated Connally 

The Connally Reservation not only 
evidences to the whole world our dis- 
trust of the World Court but it also 
generates distrust of and destroys con- 
fidence in the court by other nations. 
Eight other nations copied the idea. 
i.e., England, France, India, Mexico. 
Pakistan, Liberia, Sudan and The 
Union of South Africa. As experience 
demonstrated the self-judging type of 
reservation to be unwise (and as 
Russia acquired the H-bomb, satellites 
and the ICBM, making a fully open 
court all the more essential) England, 
India and France dropped it from 
their acceptances. To date thirty-three 
nations have accepted the court’s com- 
pulsory jurisdiction without such a 
reservation. In fact all the leading 
nations of the world—except Russia 
and the United States—leave it to the 
World Court to decide what is “domes- 
tic” and what is “international”. While 
Russia has not filed any type of al- 
leged acceptance of the Court’s com- 
pulsory jurisdiction, our Connally 
Reservation in fact places us in the 
same position. And only five small 
nations now join us in our Connally- 
type acceptance. This adverse reaction 
of other nations proves the unsound- 
ness of our position as a matter of 
experience and principle. 


Under the World Court’s Statute 
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all rights and privileges of member 
are reciprocal. Thus the Connally Res. 
ervation extends the self-judging priyi. 
lege to every nation we sue there 
France’s elimination of its self-judging 
reservation came quickly after it boom. 
eranged on that country. France sued 
Norway for repayment in gold of 
certain loans. Norway had no self. 
judging reservation of her own but 
invoked that of France and advised 
the World Court the dispute involved 
a domestic issue “as determined }) 
Norway”. The Court upheld Norway 
Thus its self-judging reservation cost 
French citizens millions of francs. 
The United States is more involved 
on a world-wide basis than any natio: 
some $50,000,000,000 
abroad and nearly one million citizens 


with invested 
living or traveling abroad constantly 
But due to the Connally Reservation 
we—just as France—cannot use _ the 
World Court to enforce international 
rights. If we sued Panama to enforce 
our treaty rights there she could in: 
voke the Connally Reservation ané 
throw our case out of the World Court 
simply by advising the court that inf 
issues are a domestic matter “as deter: 
mined by Panama”. So there too the 
Connally Reservation rather than ¢ 
protection can be a costly mistake. 


Precedent and U.N. Charter 
Support Connally Repeal 
Those who oppose increasing the 
usefulness of the court by repeal of the 
Connally Reservation are unable to cite 
anything the court itself has said o 








done which supports their position. | 
performance is proof, the fact that th 
court has been so conservative on juris 
diction as to never ever be accused o! 
undertaking to decide a domestic issu¢ 
demonstrates a lack of foundation for 
the fear that the court might usurp ¢ 
power it is expressly prohibited fron 
Also 


court’s record is the charge of possible 


exercising. disproved by _ the 
political motivation on decisions b\ 
justices favoring their own nations 
The court’s decisions show that man\ 
justices have voted against the con 
tentions of their own country. 

The World Court replaced the Per 


manent Court of International Justic¢ 


and follows its precedents. That “a 
ce 


held that to be international a cas 
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mu-t be “in principle regulated by 
intrnational law” and that it is not 
encugh that the matter “may closely 
concern the interests of more than one 


sta ‘gh 


The Distinction Between 
Policy and Law 

(hus questions of nationality, im- 
migration, tariffs, subsidies and for- 
eign aid are not international legal 
questions for they in principle are reg- 
ulated by national law, not interna- 
tional law. Those who imply that the 
court could raise or lower tariffs or 
immigration quotas ignore the distinc- 
tion between policy and law. The court 
can only apply law as it finds it. It 
cannot compel any nation to raise or 
lower tariffs or immigration quotas— 
those are domestic policy matters which 
no court or other responsible person 
has held to be law, much less inter- 
law. And the fact that the 
reciprocity doctrine is fundamental in 


national 


international relations is a tremendous 
safeguard here as other nations want 
no change in present law. Due to a 
universal policy of all nations to jeal- 
ously uphold their domestic affairs 
against outside interference, there is 
the strongest kind of pressure on the 
court not to create unwise precedents 
That 
\lgeria problem nonetheless repealed 


in this area. France with her 
her self-judging reservation is cer- 
tainly a vote of confidence in the 


court. 

(nd, contrary to contentions of some, 
it is the U.N. Charter (not the eight 
words of the Connally Amendment) 
which contains the prohibition against 
It is 
that Charter, not Connally, which pro- 


interference in domestic matters. 


tects against such interference. If 
Connally is repealed, the Charter pro- 
hibition and protection will still re- 
main in full force and effect. In areas 
involving domestic rights such as the 
Human Rights Covenant the way to 
avoid interference thereby in domestic 
affairs is simply not to sign or adhere 


to that covenant. 


Connally Reservation 
Used Only Once 

In the fourteen years since we ac- 
cepted the World Court’s jurisdiction, 


the United States has only relied once 
upon the Connally Reservation in the 
World That 


brought by Switzerland involving sei- 


Court. was in a case 
zure of alleged alien assets during war- 
time by the United States. There the 
court disposed of the case on another 
jurisdictional ground, i.e., the failure 
of Switzerland to exhaust U.S.A. do- 
and 
basis of the 
The 


practical effect of Connally’s repeal is 


mestic remedies available to it, 


did 


Connally 


not decide on the 


Reservation question. 


thus minimal. 


Who Favors Connally 
Repeal and Who Opposes 

The soundness of most proposals can 
be tested by the experience. expertise 
and study of those who favor or op- 
pose the matters in issue. Elimination 
of the Connally Reservation has been 
urged by: Presidents Eisenhower and 
Truman, Vice President Nixon, Secre- 
taries of State Dulles. Herter and Ache- 
son, Attorney General Rogers, Senators 
Fulbright, Symington, Kennedy and 
many others. 

Retention of the Connally Reserva- 
tion is urged by no person in public 
life who has had any real experience 
or responsibility in foreign affairs! 
The opposition comes from those who 
United 
States leadership in foreign affairs. 
Surely such an attitude is out of date 
in an era when age-old protective bar- 


have traditionally opposed 


riers of mountains and seas, and time 
and distance have faded into insignifi- 
cance. The United States has no choice, 
it must play a prominent role in world 
affairs. The security of our nation can 
be insured in no other way. A fully 
used World Court as an instrument to 
help tranquillize world frictions is a 
must in the world today. We cannot 
close our eyes to our responsibility to 
lead in increasing the court’s useful- 
ness, 


Self-Judging Violates 
Age-Old Maxim 

The self-judging aspect of the Con- 
nally Reservation violates the age-old 
that “No 


judge in his own case”. 


maxim one shall sit as a 
It lends cred- 
ence to the charge that we will accept 


the court’s jurisdiction only when we 
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Charles S. Rhyne, President of the 


American Bar Association in 1957- 


1958, practices in Washington, D. C. 
He is Chairman of the Committee on 
World Peace Through Law and has 
written several books on legal sub- 
jects. 





are sure we shall win. This is clearly 
an unsound moral position for any 
world leader to be in—particularly the 
leader of the free world. For our gov- 
ernment to assert such a right of self- 
judging domestically would quickly be 
denounced as clearly untenable. In the 
eyes of the world, the Connally Reser- 
vation looks just as untenable inter- 
nationally. 


A Consent Court Won’t Work 

Six of the seven complaints filed in 
the World Court by the United States 
(for damages through attacks upon 
our airplanes) have been dismissed be- 
cause the Soviet Union, Czechoslovakia, 
Bulgaria and Hungary refused consent 
that they be decided. This proves both 
Communist distrust of the court and 
that jurisdiction based on case-by-case 
consent will never work. The thousands 
of disputes decided by national courts, 
however. prove that obligatory juris- 
diction does work. President Truman 
has said: 


When Kansas and Colorado have a 
quarrel over the water in the Arkansas 
River. they don’t call out the National 
Guard in state and go to war 
over it. They bring a suit in the Su- 
preme Court of the United States and 
abide by the 


each 


decision. There isn’t a 


re Tunis and Morocco 


5. in Nationality 
Decr2es, P.C.I.J. Ser. 4, No. 4 (1923) 


Vol. 46 
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reason in the world why we cannot do 
that internationally. 


But Kansas would hardly sue if Colo- 
rado could cause summary dismissal 
of its complaint by refusing consent for 
a court decision. 

If traffic court jurisdiction depended 
upon each defendant’s consent. traffic 
courts would have few cases to try. In 
fact the police would hardly waste 
their time arresting traffic offenders. 
And so it is with the World “consent” 
Court. Few nations sue other nations 
there. Nations do not really prefer war 
to the court but the “blight of Con- 
nally” destroys their ability to get a 
decision there. 


Justiciable Issues Increasing 

Failure to use the World Court can- 
not be charged up to lack of justiciable 
disputes. The Suez controversy was al- 
most entirely legal in character. The 
Berlin controversy fairly bristles with 
legal questions. The Iceland-England 
fisheries disputes and the constantly 
recurring border disputes are legal dis- 
putes where facts can be found and 
law applied. In fact the ever-accelerat- 
world 


many 


ing contacts in our shrunken 
breed more and more disputes, 
of which are justiciable. 


Sovereignty Cannot Be 
Surrendered to the Court 
Eliminating Connally cannot be a 
surrender of sovereignty over our do- 
mestic affairs—as some have urged — 
the United Nations 
prohibits the court from accepting or 


because Charter 
exercising such sovereignty even if of- 
fered. Acceptance of the court’s juris- 
diction would in fact be an exercise of 
our sovereignty to create a meaningful 
peaceful means of deciding disputes 
which might result in war. A judge 
who decides a dispute does not inter- 
vene in the affairs of the litigants: he 
the 
them. The real question here is not 


merely resolves issues between 
invasion of sovereignty but whether we 
should keep power to bar a decision in 
those few close cases where a decision 
might go against our position on 
whether a matter is “domestic” or “in- 
ternational”. Should the slight chance 
of a wrong decision in such a close case 


be allowed to continue to render use- 
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less the best peaceful decision method 
known to man? Even a wrong court 
decision—if contrary to fact or law— 
can be changed, whereas the millions of 
gravestones the world over are rather 
mute evidence of the unchangeability 
of the results of war. And a wrong de- 
cision triggering the unleashing of 
force today could mean the end of 


No such 


from a court decision. 


civilization. result can flow 


W orld Government 

Some Connally Reservation advo- 
cates have characterized the present 
effort to eliminate the Reservation as a 
United 
Nations into a world government or to 


devious effort to transform the 


give it some of the incidents thereof. 
This is certainly not the case. | 
fully 


impractical and impossible in today’s 


am 
aware that world government is 


world, and I have always so stated. 
Actually, repeal of the Connally Reser- 
vation would not change the United 
Nations or the World Court. Such ac- 
tion would only place our relations 
with the court on the same basis as 
those of France, the United Kingdom, 
Canada and thirty other nations. To 
advocate a strong and effective court is 
not to advocate world government. 


Court Personnel and Opinions 

There are fifteen justices on the 
court. They are highly educated, ex- 
perienced, competent and eminent jur- 
ists. They represent the principal legal 
systems of the world with one justice 
each from the United States, Australia, 
England,' France, Mexico, Russia, Po- 
land, Free China, United Arab Repub- 
lic, Greece, Norway, Pakistan, Uru- 
guay, Panama and Argentina. 

To refuse to use the court because 
Russia and Poland have justices there- 
on who might argue for principles we 
do not accept is unrealistic in the ex- 
treme. It is an insult to the intelligence 
of the other thirteen justices to contend 
that they are likely to be so greatly 
influenced by these two Iron Curtain 
justices as to deny us a fair hearing 
and decision, 

The opinions of the court compare 
favorably with those of the best na- 
tional courts in reasoning and content. 
They demonstrate that in basic prin- 
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ciples there is no difference between 
the different legal systems of the free 
world. The court’s opinions have been 
carefully founded upon law thus refut. 
ing the claim that the court might copy 
actions or precedents of other U.N, 
agencies. And interestingly enough. the 
Russian and Polish justices have not 
differed in basic principle from their 
colleagues on the court. Especially jis 
this true in passing on what constitutes 
a “domestic” or “international” issue. 
So failure to use the court is not based 
upon lack of a competent court. 

Since justices of the court serve 
nine-year terms, terms of five judges 
expire every three years. It would thus 
take nine years for the personnel of 
the court to change completely. Thus 
alleged new trends of decisions, due to 
change in personnel of the court, al- 
legedly feared by supporters of the 
Connally Reservation could not come 
about more rapidly than over a six- 
year period, Since we could withdraw 
from the court in six months (or at 
once by filing a new declaration so 
providing) we are amply protected 
against the unlikely unfavorable trends 
so feared by those unfamiliar with the 
record of the court. 

The argument that we should not 
is a 
member ignores the facts of life in 
today’s world. 


use the court because Russia 


Wherever we go and whatever we 
do to create a peaceful world com- 
munity requires dealing with the Com- 
munists as they are the peace breakers, 
the threateners of peace. In no other 
forum are the odds more in favor of 
fair and_ honorable 

the World Court. 


Russia’s penchant for interminable de- 


an expeditious, 
decision than in 
lay is impossible under the court’s 
Her pro- 


tracted meetings for propaganda pur- 


procedures, fondness for 
poses (500 to 1000 meetings) will not 
work here. And nowhere else will Rus- 
sia’s behavior be held to and measured 
by higher moral standards whether she 
likes them or not! 


Russia as a Model 

We should not let Russia’s refusal to 
sue or defend a case in the World 
Court freeze us out of using the best 
method man has evolved for decision 





1. The English justice died in May. 
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of d sputes. To govern or measure our 
actious by what Russia does is to give 
er undue control over our actions and 
Her the 
shoud not be our model. 


decisions, scorn of court 
Russia’s possession of the H-bomb, 


ICBM’s 


re-acaptation of our physical security 


satel ites and have caused a 
eacures in the past decade. Because 
of these same factors we should re- 
adajt our position on the World Court 
oo as non-violent decision of disputes 
is all the more important. By accept- 
ing World Court jurisdiction complete- 
ly and challenging Russia to do like- 
wise we would take a step all the people 
of the world would comprehend as a 
sep toward world peace. We need— 
now more than ever—such a concrete 
step to demonstrate to the ever-watch- 
ing world our adherence to law. If 
Russia rejected our challenge, a world- 
wide question would arise about Rus- 
sia’s repeated claim of peaceful inten- 
tions. She would then be left as the 
only major U.N. member who does 
not accept the World Court’s jurisdic- 
tion! 

Whether Russia uses it or not the 
court will be a success if we use it 
fully and if we lead the Free World to 
use it. Unity in the Free World is one 
of the greatest deterrents to war. The 
court by resolving disputes can help 
maintain that unity. 


Law a Universal Ideal 

\nother “fear” asserted is that even 
some of the Free World judges on the 
World Court do not understand or in- 
terpret the rule of law as we do, and 
might hurt us by interpreting that rule 
f law in some different manner than 
\merican judges would interpret it— 
especially as to which issues are “do- 
mestic” and which are “international”, 
[his is a completely erroneous and 
fallacious accusation. A careful nation- 
by-nation study of the rule of law in 
ther nations—which I have made— 
demonstrates beyond question that in 
the Free World the rule of 
universally understood as meaning the 
tule of reason—what is fair and right 
in moral principle according to the ac- 
cumulated experience of mankind. Un- 


law is 


derneath the differing forms, processes 


and procedures whereby justice is ad- 


ministered in their courts by other free 
nations, the basic legal principles which 
underlie our system of government pre- 
vail. And many decisions by the World 
Court and its predecessor, the Perma- 
nent Court of International Justice, 
testify to universal agreement among 
the justices on what is “domestic” and 
what is “international”. Again the rec- 
ord speaks and refutes a groundless 
fear. 

The scientists have taught us that we 
Americans have no monopoly on scien- 
tific brains, and any careful study of 
the facts demonstrates this is also true 
in the legal field. The hopes and 
aspirations and never ending effort, 
within our own nation for improve- 
ment of our rule of law is indeed re- 
peated over and over in other nations. 
One of the most commonly shared 
ideals which exist in the world com- 
munity—one of the most universal de- 
sires and strivings of mankind—is for 
a better rule of law within nations and 
between nations. To harbor the idea 
that we are the only peoples who are 
striving for more perfect justice or 
who understand or try to adhere to the 
rule of law is thus a false premise. 


The Fear Approach 

Law plus a court is the only time- 
tested method we have for peaceful 
decision of disputes. We should not be 
hesitant or fearful to use that method 
internationally. Such a proposal con- 
forms to basic American tradition. 
principle and experience. The benefits 
are great for mankind may thereby be 
spared the cataclysmic consequences of 
atomic-hydrogen war. The risks are 
small as compared to the alternative. 
And all risks cannot be eliminated. We 
cannot resign from the world or repeal 
the We 


must find some way to live with others 


twentieth century advances. 
in a shrunken world. We must take 
chances for peace just as we chance 
war through our bases and weapons. 


offer 


more in potential than the using of 


In ultimate thrust. few ideas 
law in courts rather than weapons in 
battle to resolve international disputes. 
“Fear” of the World Court can hardly 
be compared to “fear” of missile or 
satellite H-bombs. 


there is it does 


borne If danger 


not exceed that of 


July, 1960 + 
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nuclear holocaust. And when opponents 
say do not use the court it is incumbent 
on them to come forward with a better 
method than ultimate resort to the rule 
of the jungle between nations, That 
they have not done. 

The real question is whether it is 
safer and better for us to rely upon 
law in courts or upon weapons as our 
peace program. Our people back use of 
our money, our men and our weapons 
on an international basis because they 
We 


explain more clearly that law and its 


understand the alternative. must 
court institution is an even better al- 
ternative to war weapons as a method 
of international dispute settlement. 

This is often labeled the age of sci- 
ence. Let us make it also the age of 
reason in harnessing science’s advances 
for man’s benefit, not his death—not 
the age of fear. No leader worthy of 
the name in any family, city, state or 
nation moves forward tremblingly ob- 
sessed with fear. We who know what 
the rule of law and its court institution 
can do nationally should not be afraid 
that concept is too weak to operate 
internationally. Fear or emotions is 
thus a poor criterion for decision on 
whether an effective World Court is a 
goal the United States should now as- 
sume leadership for by eliminating the 
Connally Reservation. The times cry 
out for courage. not timidity. We must 
not fear such international instruments 
for peace as the World Court. 

Those defending the Connally Reser- 
vation express fears built on nebulous, 
speculative. imaginary conjecture as to 
what might happen in the future rather 
than on factual evidence of what has 
The facts 
everything they say and prove their 


happened, true disprove 


fears are unreal. 


European Supreme Court 
Regional institutions such as the so- 
called “Supreme Court of Europe” 
which decides legal disputes arising out 
of the European Economic Community 
should be created all over the world. 
That court’s successful acceptance and 
extensive use in resolving present dis- 
putes between nations who previously 
for centuries engaged in bloody wars 
to settle their disputes is strong evi- 
dence that the World Court will work 
if but used. And the European court’s 
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success is evidence also that a whole 
system of regional international courts 
are needed to decide small interna- 
tional legal disputes before they fester 
and grow into great inflammatory and 
almost insoluble political disputes so 
involving a nation’s pride and _ vital 
that back 


down and allow a court to decide the 


interests she cannot then 


issues. 


Attacks on Other UN Agencies 

The attempt by some to condemn the 
World Court and its justices by ref- 
erence to actions of other agencies and 
statements by far- 
fetched, 
logic. As lawyers we cannot attribute 


non-justices is 
unrealistic and lacking in 
the shortcomings of other U.N. agen- 
cies to the World Court. To do so 
would be contrary to our most revered 
legal tradition and philosophy. We 
must judge the court on its own merits 
and its record speaks for itself. 


W orld Court No Cure-All 
Law in a court is no “cure-all” of or 
for all ills. It 


will not end law breaking between na- 


panacea international 
tions any more than do courts within 
nations. It does provide a peaceful 
means for decision of those disputes 
voluntary agreement cannot solve. It 
supplements other peace machinery 
whereby non-justiciable disputes are 
resolved. We now exercise our sover- 
eignty to maintain peace international- 
ly through men, money, bases and 


military might. Since disputes are in- 
herent in the nature of men and na- 
tions, no more essential need exists 
today than a further exercise of our 
sovereignty to strengthen the World 
Court to avoid decision of disputes by 
atomic weapons. 

If there is another world war we 
know now we will be in it. That it 
would be both horrible and universal 
no one can doubt. Trial by battle today 
is a negative step backward into extinc- 
tion of mankind. War cannot be hu- 
manized or controlled, but it can be 
abolished. We must lead in steps to 
prevent war by channelling future bat- 
tles into court decision rather than by 
nuclear warheads. 


Current Urgency 

Despite Khrushchev’s unruly behav- 
ior, all men must hope for eventual 
agreement upon disarmament, nuclear 
test ban and other measures aimed at 
furthering world peace. If such meas- 
ures are to be effective compulsory 
World Court jurisdiction over alleged 
violations is essential because violators 
of such conventions will never volun- 
tarily consent to be tried for their 
violations. 

The weakness of the Kellogg-Briand 
Treaty of 1928 outlawing war lay in 
its lack of an effective forum in which 
to try alleged violators. Such a weak- 
ness must not be created in any new 
effort to achieve that great goal. 


University of Colorado Will Play Host 


to Mineral Law Institute in July 


The Sixth Annual Rocky Mountain 
Mineral Law Institute will be held at 
the University of Colorado, July 28, 
29 and 30. 

More than 500 lawyers. landmen, en- 
gineers, executives and educators from 
all parts of the nation are expected to 
attend the meeting, sponsored by the 
Rocky Mountain Mineral Law Foun- 
dation. 

The three-day program includes dis- 
cussions of engineering, legal and tax 
problems in the oil, gas and mining 
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industries, and features mineral law 
experts from industry, law firms, law 
schools and government. 

Included among the twenty speakers 
are Shofner Smith, Petroleum Engi- 
neer, Phillips Petroleum Co., Bartles- 
ville, Oklahoma: Clarence E. Hinkle, a 
lawyer from Roswell, New Mexico: 
Joseph T. Sneed, tax expert from the 
Cornell University law faculty, and 
George W. Abbott. Solicitor, United 
States Department of the Interior, 
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History Teaches Courts Are 
Essential to Civilized Existence 
The existence of a body of inter. 
national law—and it does exist—is 
meaningless without courts to interpret 
and enforce it. Moses discovered that 
even the Ten Commandments were in- 
sufficient as law standing alone so he 
created a court system. In England 
trial by battle was not ended by Magna 
Charta but by creation and full ac- 
ceptance of the King’s courts. In our 
own West it was only after courts were 
established that the rule of the six-guy 
ended. Thus history teaches that an 
effective World Court is absolutely es. 
sential before the rule of violence be- 


tween nations can be ended. 


Time Has Come To End War 
In civilization’s evolution the time 
has come when court justice must re- 
place war violence if mankind is tu 
survive. To speed that evolution few 
steps offer more in promise or potentia 
than Senate repeal of the Connall 
Reservation. Elimination of the Con 
nally Reservation is an imperative ste; 
forward out of the current balance o 
terror toward world peace which onli 
our Senate can take. Our Senate wil 
fail all mankind in the urgent quest for 
peace if it does not take that vital step 
Time, experience, reason and principled 
demonstrate that the 1947 Resolution 
of the American Bar Association label 
ing Connally as a “serious backward 
step” was and is eminently correct. 


Washington, D. C. 
Registration can be made throug! 


Foundation headquarters, Fleming Law 


Building, University of Colorado 
Boulder. Colorado. Housing accon 


Uni 


versity residence halls or in _nearb) 


modations will be available in 
motels and hotels. 

Members of the Foundation includ¢ 
regional law schools, bar associations 
mining, and oil and gas associations if 


the Rocky Mountain states. 
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A Plea for Professional Incorporation Laws 


Mr. Wormser makes a novel proposal for easing the tax burden 
upon the professional man: permit him to form corporations for the 
practice of law, medicine, dentistry, accounting, ete. Such a “full 
liability” corporation would be different from the traditional “limited 
liability” corporation, Mr. Wormser admits, but what of it, he asks? 


by René A. Wormser * of the New York Bar (New York City) 


| LAWYERS HAVE ALWAYS had 
more to do with the law-making proc- 
ess than any other group, and yet they 
have done virtually nothing for them- 
selves. They have designed, written and 
helped to enact law after law giving 
special tax relief to executives and 
other employees, to the corporations 
which employ them, and even to the 
proprietors of these corporations. And 
so we have pension plans, profit-shar- 
ing plans, deferred compensation plans, 
deferred stock bonus plans, restricted 
stock options and a myriad of other 
plans and valuable fringe benefits, each 
of which provides for others special 
tax advantages, none of which are 
available to lawyers. 

In failing to promote legislation for 
their own relief from the severity of 
the tax impact, lawyers have done dis- 
service not only to themselves but also 
to other professions who have been left 
in the same position. 

Our profession has been left behind, 
as have other professions, in the great 
income tax and estate tax avoidance 
parade. It has been our own fault that 
we find ourselves behind the proces- 
sion, 

Breaking our heads to design special 
forms of tax relief for professional men 
is not the answer. No extraordinary 
federal laws are necessary. All we need 
is the right to do business in the same 
form as is available to other workers. 


Shoemakers can combine together in 


corporate form, so can contractors, 
bankers and electricians—in some 
states even engineers. But lawyers, 
doctors, dentists and accountants can- 
not incorporate. 

Why? Because it is deemed that 
these professions involve a relationship 
with the public so personal that indi- 
vidual responsibility must be retained; 
they cannot be permitted to hide be- 
hind limited corporate liability. No 
one can seriously doubt the validity of 
this principle of high ethical responsi- 
bility; it is a major premise upon 
which any syllogism in this area of 
reasoning must be based. But the syl- 
logistic conclusion that professionals 
may not incorporate is a non sequitur. 
It seems to me amazing that the pro- 
fessions have not recognized that it is 
possible to permit incorporation arid 
yet preserve full personal responsibility. 

Perhaps this approach would produce 
a unique form of corporation, but what 
of that! We have unique forms of cor- 
poration as it is—the membership cor- 
poration, for example; and the strange 
corporation permitted by Subchapter 
(S) of the Internal Code, 
which can elect to be taxed as a part- 


Revenue 


nership. So, do not let us be frustrated 
because the form of corporation which 
would have to be designed to meet the 
problem of the profession would vary 
from the conventional, limited-liability 
form. 

that the states enact a 


I suggest 
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“Professional Incorporation Law.” If 
one state would start the ball rolling, 
it is likely that it would roll over the 
entire country. The desired relief must 
come through the state legislatures. The 
objective would be to come within 
those provisions of the Internal Reve- 
nue Code which give favors to corpora- 
tions, their proprietors, executives and 
other employees. I do not see how 
these benefits could be denied to an 
organization which a state declared to 
be a “corporation”. If some further 
clarification might have to be added to 
the Internal Revenue Code, that should 
not be too difficult to bring about if 
one or more states enacted professional 
incorporation laws. I shall not attempt 
to guess what such additional federal 
legislation, if any, might need to be, 
except perhaps to suggest an assurance 
that this new form of corporation 
could come within Subchapter (S) of 
the Code. 

Here, then, is the substance of the 
form which a state professional incor- 
poration law might take: 

(1) A corporation must have an 
identifying legend attached to its name 
to indicate its nature to the public. We 


use “Corporation”, “Corp.”, “Incor- 


corporated”, “Inc.”, even, in some 
states, “Limited” or “Ltd.” In other 
countries, initials alone may be used, 


such as “G.M.B.H.” (Gesellschaft mit 
Beschrankte Haftung) or “S.A.” 
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René A. Wormeer is the author of 


various books on legal subjects. A 
native of California, he was admit- 
ted to the New York Bar in 1920 
after completing his education at 
Columbia University. He is a mem- 
ber of The Association of the Bar 
of the City of New York, the Amer- 
ican Society of International Law 
and the American Bar Association. 





(Société Anonyme). Suppose we re- 
quire the appendage (you think of a 
better one) “F.L.P.Corp.” (meaning 
“Full Liability Professional Corpora- 
tion’). 

(2) The statute would expressly pro- 
vide that every stockholder of an F.L.P. 
Corp. remains fully and personally re- 
sponsible for the professional acts of 
the corporation, of every other stock- 
holder of it, and of every lawyer em- 
ployed by it when engaged on its work. 

(3) Stock could be held only by 
members of the Bar in good standing. 

(4) Stock could not be transferred 
to anyone but a member of the Bar in 


good standing. 


(5) The corporation would be per- 
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mitted to make such rules (by-laws? ) 
as it might wish, regarding the holding 
of stock, its surrender, etc., as do not 
conflict with the statute. Thus, the cor- 
poration (in order to effect a social 
mechanism similar to that of a profes- 
sional partnership) might provide that 
a majority of stockholders in interest 
could require the repurchase by the 
corporation or the other stockholders 
of stock held by one stockholder. 

(6) On the death of a stockholder, 
a repurchase of the deceased’s stock by 
the corporation or the other stockhold- 
ers would be mandatory. 

Perhaps other provisions might be 
necessary in order to make the plan 
fully effective. But it seems to me that 
it would not take too much mental 
energy to devise a law which would 
give us the benefit of corporate or- 
ganization at the same time that ethical 
responsibility is fully maintained. 

What good would this do us and 
other professionals who are in just as 
inequitable a position as we under the 
tax laws? Well, here are some of the 
advantages: 

(a) we could elect, under Subchapter 
(S), either to be taxed as a partner- 
ship or as a corporation. 

(b) If we should elect to be taxed as 
a corporation: 

(1) we could still draw out reason- 
able salaries in order not to subject 
ourselves to heavy corporate tax; 

(2) we could accumulate (and am- 
plify by investment) a reserve in sur- 
plus up to a considerable amount with- 
out incurring Section 531 difficulties; 

(3) we could tap that reserve when 
we need capital expenditures, such as 
heavy moving and installation costs, 
instead of having to dig into our own 
capital (net income after heavy income 
tax); and 

(4) we could accumulate a surplus 
(at an imposition perhaps of only 30 
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per cent federal corporate tax) which, 
if retained until death, would suffer no 
additional income tax when our shares 
passed to our estates, 

(c) Whichever way we elect: 

(1) we could create a qualified pen. 
sion or profit-sharing plan, or both, 
‘or ourselves and our employees, giving 
us and them these advantages: 

Deductibility of the contributions: 

Tax-free accumulation and com- 
pounding of income in a trust: 

Eventual pay-out, on severance, on 
a capital gain basis; 

Eventual payment to the family 
without estate tax. 

(2) 


pensation plans for ourselves and some 


we could create deferred com. 


employees. 

(3) we could create stock option 
and stock bonus plans for the benefit 
of promising younger lawyers. 

(4) we could give ourselves and our 
employees many other benefits, “fringe” 
and otherwise, from which we are now 
excluded. 


By the various mechanisms which 
are available when an enterprise oper- 
ates in corporate form, the average 
executive today is guaranteed comfort- 
able retirement, while lawyers in the 
same income category, unless they spec- 
ulate successfully or meet extraordinary 
good fortune, can never accumulate 
enough to retire in the condition to 
which they are entitled by their com- 
parative contribution to society. And 
such executives leave substantial estates 
to their families, whereas the lawyer's 
family is lucky if it can struggle along 
after father has passed on. 

It is a palpable absurdity that law- 
yers have permitted such an inequitable 
state of affairs to continue. It has been 
so obviously unnecessary. 
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Veterans’ Preference in Dismissal 


from Federal Civil Service 


This article canvasses the now-considerable body of law relating to 
veterans’ preference rights under the 1944 act of Congress. Although 
the language of the Veterans’ Preference Act is not the most precise, 
Mr. Shipley notes that a large number of judicial decisions, especially 
those of the Court of Claims, have helped to clarify its provisions. 


by Carl L. Shipley * of the District of Columbia Bar 


A MONG THE TWO and a half mil- 
lion civilian employees in the Federal 
Civil Service, veterans enjoy a privi- 
leged place by act of Congress when it 
comes to a reduction in rank or com- 
pensation. Under Section 14 of the 
Veterans’ Preference Act of 1944,! a 
veteran who qualifies for the benefits of 
the law is given a special status which 
is carefully protected by the courts 
when he is the subject of a proposed 
dismissal on charges. The language of 
the law left much to be desired when 
it was enacted in 1944. In rather gen- 
eral terms, Section 14 provides in sub- 
stance that a veteran cannot be reduced 
in position or pay “except for such 
cause as will promote the efficiency of 
the service”. In addition, the veteran 
is given such procedural safeguards as 
(1) thirty days’ written notice, (2) 
specific statement of any and all rea- 
(3) 
reasonable time to answer personally 


sons for the proposed action, 


and in writing, and for furnishing affi- 
davits, (4) right of appeal to the Civil 
Service Commission from an adverse 
agency decision, (5) right to personal 
appearance before the Civil Service 
Commission, (6) and a right to a Civil 
Service Commission investigation, find- 
ings, and recommendation to the em- 
ploying agency.” All in all, it is a very 
formidable array of barriers to any 


adverse personnel action. The judicial 
approach to veterans’ rights is sympa- 
thetic indeed. As described by Chief 
Judge Marvin Jones of the United 
States Court of Claims:* 


These were not little matters. They are 
of vast concern to the great array of 
veterans who at least are entitled to a 
good faith compliance with the rights 
granted by a grateful people through 
their Congress. We cannot set the pat- 
tern of trimming away these rights. 


Judge Jones has been a firm expositor 
in construing Section 14 of the Veter- 
ans’ Preference Act. He has said:+ 
There is nothing ambiguous about the 
Veterans’ Preference Act. Rightly or 
wrongly, it was enacted by the Con- 
gress in recognition of the great sacri- 
fices of those who had an active part in 
national defense at when 
everything we cherish was at stake. 


our times 


Sixteen years have passed since Con- 


gress enacted Section 14 of the act. 


How much protection does a veteran 
really have in a civil service job? A 
pattern is emerging from the numerous 
judicial decisions in this field. 

Not all veterans are protected by the 
act. By its own terms, it only applies 
to “permanent or indefinite preference 
eligible(s), who (have) completed a 


probationary or trial period”.* Since 


July, 1960 °- 


1883 the Civil Service Act has required 
a probationary period,” and the Civil 
Service Commission has from the be- 
ginning defined this period.‘ Thus, 
only veterans who have completed the 
first year of service are in the “classi- 
fied service” and protected by Section 
14, Some veterans in excepted positions 
are protected if they are dismissed 
arbitrarily and the discharge deprives 
them of the right to return to a previ- 
ous job in the classified service.* Veter- 
ans hired “subject to investigation” 
are not ordinarily protected by Section 
14: 

The question whether indefinite ap- 
pointees, probational appointees, ap- 
pointees subject to investigation, etc., 
are in the “classified civil service” or 
within the 
meaning of the statutes and regulations 
is often a perplexing one. 


have “competitive status” 


Generally, an indefinite employee 
who has completed his probationary 


year comes under Section 14. 





1. 5 U.S.C.A. 863. 

2. 5 U.S.C.A. 863. 

3. Stringer v. U. S., 90 F. Supp. 375 

1. Stringer v. U. S., 90 F. Supp. 375 

5. 5 U.S.C.A. 863. 

6. 5 U.S.C.A. 633. 

7. 5 C.F.R. 2.113(a). 

8. Bander v. U.S., 158 F. Supp. 564; Nadel- 


haft v. U.S., 131 F. Supp. 930. 

9. Kohlberg v. Gray, 207 F. 2d 35; Leiner v. 
U.S., U.S. Ct. Cls. No. 576-57, decided, October 
8, 1958. 
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Veterans’ Preference 


W hat Is *‘Cause’’? 


Once a veteran has served his first 
year, he can only be reduced in rank 


“ ” . ” 
or pay for “cause”. However, “cause 
is a loose word capable of many mean- 
ings. It has been construed by the 


courts as follows:!° 


. it would appear that the 1944 Act 
with the procedural rights which it ac- 
corded the veterans was dealing with 
dismissals or demotions for “cause” in 
the sense of the individual behavior or 
conduct of the employee or, possibly. 
his capabilities and that when it spoke 
of promoting the efficiency of the serv- 
ice... it had in mind . .. the removal 
of incompetents. 


Such actions as dismissal of a veter- 
an to make room for a friend,'! or 
move,!* are not 


even as an economy 


“cause” within the meaning of Section 


14. Reclassification actions directed 
against a position are ordinarily not 


14.1% but 


apparently a veteran can lose pay and 


cognizable under Section 


rank in a reclassification and it will 
“cause” under some circum- 
14 


be for 
stances. But this does not include a 
reassignment to 
715 


“serve political pur- 
poses’ 


Thirty-Day Notice of 
Proposed Adverse Action 

Once adverse action against a veter- 
an is proposed, he is entitled to thirty 
full days’ notice, and the period of no- 
after the 
notice is given until the last minute of 
the thirtieth day. 


tice extends from the day 
In a case where a 
veteran was only given twenty-nine and 
a half days notice, his reduction in 


rank was held unlawful:'' 


The Congress is the policy making 
branch of our Government. It said the 
plaintiff should have at thirty 
days’ notice. The War Department gave 
him 29. Why? We have no doubt the 
official thought he was allowing exactly 
thirty days. But in his efforts to give 
not an ounce more than was necessary, 
he sliced the ham too thin. 


least 


In short, a full thirty-day notice of 
proposed adverse action must be given, 


or the penalty or dismissal is unlawful. 


A veteran has a procedural right to 
two notifications in any action against 
him:!7 
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Section 14 contemplates two separate 
and distinct notices—a notice of pro- 
posed adverse action and a notice of 
adverse decision. 





It is not clear whether the thirty-day 
rule applies to both or only the first 
notice. But two notices there must be, 


if the action taken is to be lawful. 


Specific and Detailed Reasons 
for a Proposed Action 


The written notice proposing adverse 
action must state the reasons therefor 
a This 


PES 


specifically and in detail 


simply means:!® 


Charges preferred for removal must be 
specific enough to provide a fair oppor- 
innocent 
who have no knowledge of the conduct 
charged, as well as the guilty who do 


tunity for refutation by the 


possess such knowledge. 
For example, in a case where an 
employee was charged vaguely with 
making advances to teen-age girls, the 
court required the names, places and 
dates of the alleged molestations.2° In 
another case, where an employee was 
charged with Communist affiliations. 
the court required “details as to times. 
places and organizations”’.*' This seems 
only fair in the light of the statutory 
language. 


**Reasons 


” for 
Adverse Decisions 

Any adverse decision an employing 
agency may make against a veteran 
under Section 14 probably requires 
findings and conclusions to support it. 
In other words, as the court said in a 
case where an Internal Revenue agent 
had been fired. “The requirement of 
‘reasons’ for removal is not satisfied in 
this case by the conclusion of ‘unsuit- 
ability’ ”:** 
The decision failed to disclose which of 
the charges contained in the notice of 


proposed action were relied upon for 
removal... 


If a proposed adverse action is based 
on violation of some rule or regula. 
tion, the letter of charges must state 
an offense within the quoted rule, and 
the action taken must be based on the 
charges made." Another Internal Rey. 
enue agent recovered back pay because 
he was charged with failure to pay a 
note when due, but fired for frequent 
Needless to 
say, he recovered loss of pay resulting 
from his 


neglect to pay his debts. 
dismissal.** Obviously, no 
dismissal can stand unless it is based 
on specific charges made and proved 
by substantial evidence. 


Substantial Evidence 

Ordinarily the courts will not under. 
take to pass upon whether the charges 
made against a veteran are true or 
“That 
discretion is lodged in the department 


false. As stated by one court, 
heads and we do not invade that pro- 
vince.”*" However, there must be sub- 
stantial evidence to support an adverse 
If there is 


which 


action against a veteran. 
no substantial evidence on 
finding that charges are proved can be 
based. it will be held arbitrary and set 


aside.*" 


Scope of Judicial Review 

The courts ordinarily will only re- 
view adverse action against a veteran 
to see whether the various procedural 
steps provided in Section 14 have been 
complied with by the firing agency. In 
one leading case. where an employee 
was dismissed by the Civil Aeronautics 
Agency for insubordination, the court 
said: 


As to the merits of a Government em- 
dismissal. we do not review 
them there is a showing of 
malicious or arbitrary action by the 
Government department which dis 
missed the employee. . . . We will not 
review the decision . . . except to the 
limited extent necessary to determine 


ployee’s 
unless 








10. Laden v. Crossen, 108 F. Supp. 240; Knotts 
v. U.S., 121 F. oe. 630; Hoyer v. United 
Dressed Beef Co., 67 F. Supp. 730. 

11. Knotts v. U.S., supra. 

12. Laden v. Crossen, supra. 

13. Duncan v. Blattenberger, 141 F. Supp. 513; 
McNulty v. U.S., 126 Ct. Cls. 573. 

14. Neufeld v. US., ae? Supp. 271; Group v. 


Finletter, 108 F. Sump- 

15. Schmidt v. vf er S. Ct. Cls., No. 142-57, 
decided May 6, 19: 

16. Stringer v. Us. supra. 
17. Stringer v. U.S., supra. 
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18. 5 U.S.C.A. 863. 

19. Money v. Anderson, ?. 2d 34. 

Ly Money v. Anderson, sup 

Deak v. Pace, 185 F. 2d 997: Sells v. U-S., 

decided June 3, 1959. Ct. Cls. 

22. Mulligan v. Andrews, 211 F. 2d 31; 5 
C.F.R. 9. 102. 

23. McGuire v. U.S., No. 383-54, decided 
aa 11, 1959; Norden v. Royal, 90 F. Supp 
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24. McGuire v. U-S.., coupes. 
25. Wittner v. U.S., 76 Supp. 110. 
26. Wittner v. U.S., 76 F. Supp. 110. 
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hether it is supported by sub- 
intial considered in the 
sht of the entire record.?* 


evidence, 


Personal Appearance 

he procedural right given veterans 
in Section 14 to answer charges “per- 
sonally and in writing” means exactly 
what it says—a veteran must be given 
a hance to answer in person at the 
Post 
Ollice employee was notified of pro- 


agency level.** In one case a 
posed action against him for absences 
and failure to comply with instruc- 
tions. He asked for a chance to “come 
in to see you personally” in answering 
the charges, but he was refused. In re- 
versing his dismissal, the court said:*” 


Congress knew, as we all know, that 
bureaucratic superiors, like other hu- 
man beings, are susceptible to the 
effects of personal appeals. 


However, unless a veteran asks for 
a personal appearance at the agency 
level, his right to appear is waived.*° 

In addition to a personal appearance 
at the agency level, a veteran has a 
right to appear personally before the 
Civil Service Commission, when and 
if he appeals an adverse agency de- 
cision. Moreover, the opportunity to 
appear personally must be reasonable. 
\n Army employee in Texas, who 
was reorganized into a lower paying 
position, won a lawsuit for loss of 
salary on just this point.*! 


. the law requires the privilege of 
a personal appearance on appeal to the 
Civil Service Commission. This was not 
granted, and when it was belatedly al- 
lowed, it was after a decision and in 
such a way as to say, “Oh, well. if we 
must listen to you, pay your Own ex- 
penses, come up to Washington and 
we'll hear you; but see how far you 
get.” There was manifestly no genuine 
compliance. 


Apparently a veteran is entitled to 
have an opportunity to appear person- 
ally somewhere in the commuting area 
where he works. This is important 
when it is considered that many agen- 
cies have employees all over the coun- 
try, and a central office in Washington. 
Travel is expensive and any require- 
ment that a personal appearance could 
only be made in Washington would 
virtually nullify the law. 


Right To Salary During 
Thirty-Day Notice Period 

On one occasion a veteran against 
whom charges had been made was sum- 
marily put on annual leave during the 
He worked 


for the Public Health Service, and was 


thirty-day notice period. 


given notice on Friday not to appear 
for work on Monday, on the theory he 
might injure Government personnel or 
for the 


»” 
rm 


property. In awarding pay 


thirty-day period, the court said: 


Ali procedural requirements were com- 
plied with except that plaintiff was 
deprived of his pay during the time he 
was placed on annual leave . . . there 
is nothing in the statute which permits 
this enforced charged 
against an employee’s annual leave. 


leave to be 


The thirty-day notice in advance of 
discharge means in advance of separa- 
if the 
charges are sustained, the veteran is 


tion from the payroll. Even 
entitled to thirty days’ pay before 
separation, 


Available Judicial Review 

If a veteran is discharged from a 
position in the Federal Civil Service, 
and wishes to challenge the action in 
court, two avenues are open. First, he 
can sue for loss of salary in the U. S. 
Court of Claims. This court has juris- 
diction of claims based on an act of 
Congress, and it customarily treats pay 
cases of federal employees as falling in 
that category."* Suit must be filed 
within six years** after the claim ac- 
crues, but the court has ruled that 
when an employee is wrongfully dis- 
missed, a new claim accrues on each 
pay day the Government fails to pay 
him.*° Until recently the Court of 
Claims consistently ruled that a veteran 
had to sue within six years of his dis- 
missal, or be barred by the statute of 
1956 the 
court decided it was wrong and estab- 


limitations. However, in 
lished the new rule that “each failure 
of the employer to pay the wages or 
salary at the end of the time stipulated 
for payment will give rise to a separate 
claim or cause of action for wages not 
paid and the statute of limitations runs 
separately on each claim”.*® 
However, the Court of Claims will 
not let a veteran wait any unreasonable 
time to sue. As stated by the court:*7 
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Carl L. Shipley is a partner in a 


Washington, D. C. law firm. He is an 
Adjunct Professor of Communica- 
tions Law at the American Univer- 
sity. From 1953 to 1956 he was Spe- 
cial Assistant to the Attorney Gen- 
eral of the United States and in 1956 
was Hearing Officer for the U. S. De- 
partment of Justice. He is the au- 
thor of over fifty articles in profes- 
sional journals. 





A discharged employee is bound to 
assert his rights with diligence. The 
reason for this is obvious: The Govern- 
ment has the right to have its services 
disturbed as little as possible, and the 
Government should not be obliged to 
pay the salaries of two persons for a 
single service due to delay over a long 
period of time. 


In some circumstances, an excusable 
delay is recognized, such as several 
confusing rulings from different Gov- 
ernment agencies,”** or similar situa- 
tions.*® No set period of delay gives 
rise to laches—each case must be de- 
termined on its own facts.4° Five years 
and eight months was not laches in one 





27. Blackmon v. U.S., 120 F. Supp. 774. 

28. Washington v. U.S., 147 F. Supp. 284; 
Wittner v. U.S., supra. 

29. Washington v. U.S., supra. 

30. Vaughn v. U.S., 158 F. Supp. 716. 

31. Stringer v. U.S., supra. 

32. Taylor v. U.S., 131 Ct. Cls. 387. 

33. 28 U.S.C.A. 1491. 

34. 28 U.S.C.A. 2501. 

35. Cannon v. U.S., 146 F. Supp. 827. 

36. Cannon v. U.S., 146 F. Supp. 827. 

37. Bailey v. U.S., No. 242-58, U.S. Ct. Cl., 
decided January 14, 1959. 

38. Hearne v. U.S., 68 F. Supp. 786. 

39. Levy v. U.S., 118 Ct. Cls. 106; Baxter v 
U.S. 122 Ct. Cls. 632. 

40 Hearne v. U.S., supra; Norris v. U.S., 257 
U.S. 77. 
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case,t! less than two years was too 
much in another.*- 

Further, a veteran must pursue and 
exhaust whatever administrative reme- 
dies are available to him before he sues 
for loss of salary, which means he must 
appeal any adverse decision within the 
employing agency and then to the Civil 
Service Commission.** However, there 
are exceptions. In one case a veteran 
was fired for alleged theft of wood. 
and the court let him recover loss of 
salary without exhaustion of adminis- 


trative remedies :*4 


Where an Act resort to ad- 
ministrative procedure before bringing 
suit... of course that procedure must 
be followed, but where an administra- 
tive remedy is provided and it is not 
expressly or impliedly required that it 
should be followed before suit is 
brought, it is at least doubtful that a 
claimant is required in all 
pursue the administrative remedy as a 
prerequisite to suit. 


requires 


cases to 


In addition to laches and exhaustion 


of administrative remedies, a veteran 
may be barred from recovery because 
of physical or mental disability, de- 
spite a wrongful discharge. For ex- 
ample, one veteran who was committed 
to a mental hospital was barred from 
obtaining lost salary because he was 
not able to show he was willing and 
able to perform his job.4° 

The second avenue of judicial re- 
view is to seek an injunction or de- 
claratory judgment in the United States 
District Court for the District of Co- 
lumbia setting forth that the adverse 
action against a veteran is unlawful. 
Such suits must be brought in the Dis- 
trict of Columbia to obtain service on 
head and Civil Service 


the agency 


who are 


the 


Commissioners individually, 
necessary parties.4° Here again, 
rule is:47 
Courts will not review the action of 
executive officials in dismissing execu- 
tive employees, except to insure com- 
pliance with statutory requirements. 


In some cases veterans have been 
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. District Court to 
enjoin an agency tt an adverse per- 


able to get the U. 


sonnel action without exhausting ad- 
and, 


stop the proceedings in mid-flight. In 


ministrative remedies, indeed. 
one case an Air Force aircraft inspec- 
tor obtained an order against the Sec- 
retary of the Air Force enjoining him 
from demoting the veteran. The court 
said:48 

Thus, to summarize the law, it would 
appear that courts do not ordinarily 
invoke their equitable powers to enjoin 
administrative acts where the adminis- 
trative machinery has not been ex- 
hausted. It is only in the most unusual 
circumstances that the courts of equity 
should intervene. However, where there 
is a clear violation of plaintiff's legal 
rights, there is no longer any occasion 
for plaintiff to exhaust administrative 
remedies before seeking vindication in 
court. 


Amount of Recovery 

Ordinarily, when a veteran is suc- 
cessful in a lawsuit in the U. S. Court 
of Claims to recover loss of salary re- 
sulting from unlawful discharge, he 
only gets back pay at the rate he was 
drawing “at the time of the unwar- 
ranted discharge’’.*® there 
are exceptions. A Treasury Department 


employee who was discharged in viola- 


However, 


tion of certain Treasury regulations re- 
covered salary on a different formula:°” 


. the judgment will include any in- 
grade and statutory increases which 
plaintiff would have been entitled to 
during the period in suit, plus payment 
for any annual leave he would have 
earned during that period, any 
outside earnings. 


less 


The question of back pay is related 
to whether the veteran is reinstated in 
his old job. 
pay at the rate he received on the date 
of his removal. 


If he is, he only collects 


If he is not reinstated, 
he may get the increases and leave 
accumulations as well. Also, it is im- 
portant to know whether his discharge 
was in violation of the Veterans’ Prefer- 
ence Act or some agency regulation. 


American Bar Association Journal 


Further, if he is not reinstated, 


can keep suing and collecting until he 

is reinstated:°! 
It is true that it is not within the power 
of this court to order the Secretary of 
the Treasury to reinstate the plaintiff. 
However, the practical effect of ow 
judgment is to put the plaintiff back on 
the payroll of the United States as a 
deputy collector of Internal Revenue. 
He gets a judgment now for the pay he 
would have earned to date, and next 
year he can bring another suit for his 
pay for that year, and so on until he is 
formally reinstated and discharged ae- 
cording to law. 


Res Judicata 

The courts have recognized that the 
question of legality of a veterans’ dis- 
charge can never be relitigated in the 
U. S. Court of Claims or any other 
court since it is a question of law 
which is res judicata between the vet- 
eran and the Government.®? flowever, 
the Government would have no defense 
to future suits for back pay—the veter- 
an can continue to get his saiary as of 
course, until such time as he is re- 
instated. 

Section 14 of the Veterans’ Prefer- 
ence Act has reasonably achieved its 
purpose. Veterans are indeed preferred 
in any action against them which 
might result in a reduction in rank or 
compensation in a Federal Civil Serv- 
ice position. The U. S. Court of Claims 
has written a whole body of what 
might be called the federal common 
law of veterans’ rights in construing 
Section 14 of the Act. Its decisions re- 
flect the spirit and purpose of the law, 
despite the imperfections in particu- 
larity from which it suffers. 





41. Levy v. U.S., anges 
42. Arant v. Lane. 49 U.S. 367: cf. Karpoff v 
.. No. 4-57, U.S. Ct. Cls., decided May 7 


43. Martella v. U.S., 118 Ct. oe, i 

44. Cuiffo v. U.S., 137 F. mune. 2 

45. Armand v. U.S., 136 C 1. 339. 

46. Benenati v Young, 220 F. 2d 383; Black- 
mar v. Guerre, 342 U.S. 512; Reeber v. Russell, 
200 F. 2d 334. 

47. Benenati v. Young, supra. 

48. Group v. Finletter, 108 F. Supp. 327: 
Reeber v. Rossell, 91 F. Supp. 108; Farrell v 
Moomau, 85 F. Supp. 125; Fredericks v. Rossell, 
95 F. Supp. 754. 

49. Lloyd-LaFollette Act, 62 | 354, 355; 
5 U.S.C.A. 652; see also 64 Stat. 

50. McGuire v. U.S., su pra. 
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The National Placement Information Service: 


What It Means to the Legal Profession 


[\ A PROJECT heralded as the first 
of its kind, the Junior Bar Conference 
and the American Law Student Asso- 
ciation have joined forces to conduct 
a nation-wide Lawyer Placement Infor- 
mation Service during the 83d Annual 
Meeting of the American Bar Associ- 
ation in Washington, D. C., next month, 

\ favorable experience with this ex- 
perimental program could result ulti- 
mately in the development of a full- 
time legal placement information serv- 
the Bar Center in 


( hicago. 


ice at American 

The headquarters for the annual 
meeting placement information pro- 
gram will be located in the Silver Room 
of The Statler-Hilton in Washington, 
). C. The Service will be open for 
business at 12:00 noon on August 
28 and will function from 9:00 A.M. 
to 5:00 P.M. 
through September 1. The office will be 


each day thereafter 
manned by professional law placement 
personnel particularly qualified to sup- 
ply up-to-date information about open- 
ings for lawyers seeking new legal 
positions. No fee will be charged: the 
sponsoring organizations will cover the 
cost as a service. 

[he purpose of the lawyer place- 
ment clearinghouse will be to permit 
in exchange of information between 
those wanting new jobs and employers 
wishing to fill legal vacancies. Those 
elisible to utilize the Service are mem- 


bers of the American Bar Association, 





One of the unique features of the Association’s 1960 Annual Meeting 
will be a Lawyer Placement Information Service which will undertake 
to introduce employers and lawyers seeking new legal positions. The 
Service, outlined in the following article, is being conducted jointly by 
the Junior Bar Conference and the American Law Student Association. 
Ultimately it is hoped to establish a central placement information 
clearinghouse at the American Bar Center in Chicago. 


senior students in American Ber Asso- 
ciation approved law schools, and law 
firms, corporations, government agen- 
cies and others desiring to employ a 
lawyer. 

Although the placement information 
service is primarily intended for use 


by those attending the Annual Meet- . 


ing, where they will have an oppor- 
tunity to set up their own on-the-spot 
interviews, all eligible job-seekers and 
employers are invited to register their 
availability or openings. For those not 
at the Annual Meeting, information 
will be exchanged by mail through the 
service's Bar Center offices. 

the 


seniors and employers may obtain job- 


Members of Association, law 
qualification résumés and job descrip- 
tion forms before the Annual Meeting 
by writing to the J.B.C.-A.L.S.A. Law- 
yer Placement Information Service, 
American Bar Center, 1155 East 60th 
Street, Se These 


forms should be completed and _ re- 


Chicago Illinois. 
turned to the Bar Center before Au- 
gust 22 in order to facilitate the cler- 
ical operations of the Service. Indi- 
viduals or employers who are unable 
to register with the Service by August 
22 may, if they are attending the An- 
nual Meeting, file in person at the Law- 
yer Placement Information Service 
Headquarters in The Statler-Hilton’s 
Silver Room after 12:00 mM. August 28. 

If registrants indicate a desire to 


keep their vacancies or availability 


July, 1960 - 


confidential, the Service will honor 
their requests. 

Also located in the annual meeting 
placement clearinghouse will be a 
“placement information library” con- 
taining material on the geographic dis- 
tribution of lawyers and the salary 
scales offered by the various kinds of 
legal positions, 

The importance of proper law place- 
ment is becoming a prime subject of 
conversation among lawyers, law stu- 
dents and legal educators. Law students 
are asking why more help is not forth- 
coming from their law schools; law 
schools, sensing the importance. of a 
good placement program in developing 
a strong alumni group, are beginning 
to feel an obligation to assist their 
graduates; and, lawyer-employers are 
commencing to complain that they do 
not have much aid in choosing new 
associates from among a large and 
diffuse body of acceptable talent. 

People are becoming more anxious 
to get something done. This is in con- 
trast to the situation in 1954 when the 
American Bar Association-sponsored 
American Law Student Association re- 
ported, after an extensive survey, that 
only four bar associations in the entire 
United States 


placement 


operated permanent 
that 


about a dozen law schools had place- 


activities and only 
ment officers. 

The organized legal profession is be- 
ginnirg to rouse from its apathy and 


Vol. 46 761 








The National Placement Information Service 


to undertake to do the task that com- 
mercial employment agencies cannot 
do because they do not possess the 
necessary knowledge of legal specialties. 

Of significance to young lawyers is 
the “second job” problem. Not suffi- 
ciently recognized is the fact that there 
is a tremendous movement among law- 
yers from their first job after law 
school to a “hoped-for” better one. 

Many lawyers, after a few years in 
the practice or other activity, want to 
change for something better. These 
people are generally unwilling to re- 
turn to their alma mater in search of 
a new law position. 

In an attempt to meet this particular 
problem of the young lawyer, the 
Junior Bar Conference is becoming in- 
creasingly active in placement. Recent- 
ly, the Conference established a central 
information service for young lawyers 
with 
Government—the world’s largest em- 
ployer of legal talent. Over 12,000 
lawyers work for the United States— 


seeking positions the Federal 


more than those admitted to the Bar in 
one year. Developed by the Conference’s 
Committee on the Status of the Young 
Lawyer in Government, this service has 
arranged with various government 
agencies and departments to report on 
a regular basis current information on 
staff vacancies. 

A relatively new program of local 
junior bar associations, and one which 
is being actively encouraged by the 
Junior Bar Conference, is the place- 
ment career program for law school 
seniors. In many states affiliated local 
units of the Junior Bar Conference con- 
duct panel programs on various fields 
of the law to 
selecting their 


law students in 


assist 

legal vocation after 
graduation. Young lawyers, represent- 
ing types of practice ranging from one- 
man offices to large firms, discuss the 
advantages and disadvantages of each 
the 
about how to get started in a career 
at the Bar. 


A number of local bar associations 


and answer students’ questions 


have also begun “big brother” proj- 
ects. Under these programs an experi- 
enced lawyer in the community is as- 
signed to orient a new member of the 
Bar in the area’s unique practice 
problems and procedures. 


Concern with law placement appeared 
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first among those to whom it was of 
the greatest importance—the graduat- 
ing law student. In an attempt to assist 
these new lawyers in finding a proper 
place within the profession, the Ameri- 


Law 


represents over 35,000 law students, be- 


can Student Association, which 
gan to advise law students of possible 
legal career openings. The first of its 
many publications in the placement 
field—Federal Government Job Oppor- 
tunities for Young Attorneys—made its 
appearance in 1954, and has remained 
a popular work among students and 
young lawyers for six subsequent edi- 
tions. In 1955 this association also 
began a survey of state government 
legal positions, but that project met 
with failure because of political em- 
ployment practices in most parts of the 
country. An organized national place- 
ment program for lawyers might help 
to correct this situation. 

In 1957, the American Law Student 
Association added another publication 
—Opportunities in Corporate Law 
Practice and Management. Sufficient 
success has been enjoyed with this be- 
ginning project to justify the efforts of 
a full-time American Bar Association 
Placement Information Service. 

During the past few months, the 
American Law Student Association has 
also played an important role in the 
organization of the National Associ- 
ation of Law Placement Officers—a 
group of law school placement officials 
organized to collect and exchange in- 
formation about the need for lawyers 
in various parts of the United States 
and in specialized areas of law practice. 
The placement directors of twenty Mid- 
western law schools recently concluded 
a two-day meeting at the American Bar 
Center at which they discussed place- 
ment office operation, specific salary 
scales for lawyers, methods of handling 
law placement and the placement-coun- 
selling function. 

In addition to carrying regular fea- 
tures about law placement in its official 
publication—the Student Lawyer Jour- 
nal—-and issuing periodic placement 
bulletins, the American Law Student 
Association has also scheduled place- 
ment seminars at each of its Annual 
Meetings since 1954. As an aftermath 
of its 1959 “Tenth Anniversary” An- 


American Bar Association Journal 


nual Meeting in Miami Beach, the Ag 





sociation issued a special report point 
ing up the national placement probley 
and its significance, and assigning re 
sponsibility for resolving it to fiy 
particular groups: law schools, bar as 
sociations, alumni associations, studen 
bar associations and the individual job 
seeker. Copies of this informative re 
port, setting forth a model law schoo 
placement program, are available fron 
the American Law Student Association 
1155 East 60th Street, Chicago 37 
Illinois. 

Those responsible for the conceptior 
and operation of the J.B.C.-A.L.S.A 
Lawyer Placement Information Servicd 
are convinced that concentrated effor 
on the part of an aroused organize 
Bar can solve this professional place 
ment problem as it has solved manj 
others. At the minimum, steps shoul 
be taken immediately to reduce the ob 
vious misdirection of too many law 
yers (regardless of how qualified the 
are) to crowded metropolitan area 
and to over-populated branches of th 
law. Despite the opinion of many dis 
tinguished bar officials, there are no 
too many lawyers: There are too man 
attorneys doing the same or simila 
things in the same place at the sam 
time. 

Problems of unauthorized and un 
ethical practice might be at least par 
tially solved if a permanent nationa 
placement service were organized 
help redistribute our national lawyet 
population. 

The J.B.C.-A.L.S.A. Annual Meeting 
Lawyer Placement Information Servic 
is the first step in what may well bd 
one of the most significant program 
of the American Bar Association in th 
current decade. All segments of thd 
Bar have a role to play in the accom 
plishment of a project second in im 
portance only to our first responsibility 
—education: the proper assimilation 0 
qualified law graduates within th 
ranks of an ever-growing and ever 
important legal profession. 

A lawyer or law graduate in searc! 
of a suitable law position does not ex 
pect to be handed a job on a silver plat 
ter; but he does expect, and is entitled 
to receive, help in doing what he can- 
not do or do as well by himself. 
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Commissioners on Uniform State Laws 


To Meet in August 


lie NATIONAL CONFERENCE of 
Commissioners on Uniform State Laws 
will meet in its sixty-ninth year at The 
Statler-Hilton in Washington, D. C., 
from August 22 through August 27, 
L960, 


(he commissioners, usually three 
from a state, are appointed by the 
Governors of each of the fifty states. 
From the time of the formation of the 
American Bar Association in 1878, its 
Constitution has included as one of its 
objectives the promotion of “uniform- 
ity of legislation throughout the na- 
tion”. The Association was largely in- 
of the 
National Conference, and uniform acts 


strumental in the formation 
drafted by the Conference are submit- 
ted to the Board of Governors and 
House of Delegates for approval before 
becoming formally promulgated as uni- 
form laws. 

Both the By-Laws of the American 
Bar Association and the Constitution 
and By-Laws of the National Con- 
ference require notification of and con- 
sultation with the other organization in 
the field of state legislation or uniform 
acts. Each year, a memorandum show- 
ing the proposed uniform and model 
acts under consideration by the Na- 
tional Conference is distributed to the 
Chairman of each Section of the Amer- 
ican Bar Association, who is urged to 
review it with his Council to be sure 
that any proposed act which is of in- 
terest to the members of the Section 
will receive consideration by his Sec- 
tion. In addition, the Chairman of 
each Drafting Committee of the Con- 
ference reports to the Conference on 
what consultation he has had with the 
appropriate Section or Committee of 
the American Bar Association. 

Presumably, therefore, each of the 
acts which will be considered by the 
National Conference at its meeting this 
summer has been considered by one or 


more appropriate Sections or Commit- 
tees of the American Bar Association. 
Since all uniform acts are considered 
by the Conference at not less than two 
annual meetings before final promulga- 
tion, there should be ample opportunity 
for all interested Sections, Committees 
and members of the American Bar As- 
sociation to communicate their views. 
So that all members of the Associ- 
ation may be aware of the proposed 
uniform and model acts which will be 
considered by the Conference this sum- 
list 
names of the acts with the name and 
address of the Chairman of the Con- 
ference Drafting Committee. The list is 


mer, we below the descriptive 


divided into two parts: first, the acts 
which have been considered at one or 
more previous annual meetings and 
are therefore eligible for final approval, 
and, second, those drafts of acts which 
will receive first consideration at this 
annual meeting and will be considered 
again before final promulgation. 


I. Acts ELicrs_e For FINAL APPROVAL 
1. Uniform Act Relating to Holding 
of Stock by Infants and Incom- 
petents 
Chairman: Clarke A. Gravel 
Burlington, Vermont 
2. Uniform Death Tax Credit Act 
Chairman: Jo. V. Morgan 
Judge, District of Columbia 
Tax Court 
5th and E Streets 
Washington, D. C. 
3. Uniform Testamentary Additions 
to Inter-Vivos Trusts Act 
Chairman: George V. Powell 
1700 Washington Building 
Seattle 1, Washington 
4. Uniform Liability for Radiation 
Injuries Act 
Chairman: Prof. William J. 


~) 


Pierce 
University of Michigan Law 
School 
Ann Arbor. Michigan 
5. Uniform Act on Paternity Pro- 


ceedings 
Chairman: Fred T. Hanson 
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316 Norris Avenue 
McCook, Nebraska 
6. Model Real Property Lien Priority 
Act 
Chairman: Marvin J. Bertoch 
300 Deseret Building 
Salt Lake City, Utah 
7. Revised Uniform Federal Tax Lien 
Registration Act 
Chairman: Marvin J. Bertoch 
300 Deseret Building 
Salt Lake City, Utah 
8. Revised Model State Administra- 
tive Procedure Act 
Chairman: Dean E. Blythe 
Stason 
University of Michigan Law 
School 
Ann Arbor, Michigan 
9. Amendments to Model Court Ad- 
ministrator Act 
Chairman: Samuel T. Lesh 
State Capitol 
Indianapolis, Indiana 
10. Amendments to Uniform Acknowl- 
edgment Act 
Chairman: Frank E. Dully 
Legal Department 
Travelers Insurance Co. 
Hartford, Connecticut 
11. Uniform Extra-Territorial Process 
Act 
Chairman: Leonard C. 
Hardwick 
12 South Main Street 
Rochester, New Hampshire 
12. Model Act Providing Remedies for 
the Unauthorized Practice of Law 
Chairman: Dean Robert E. 
Sullivan 
Montana State University 
Law School 
Missoula, Montana 
Il. Acts Not E.icrsce For FINAL 
APPROVAL 
13. Revised Uniform Principal and In- 
come Act 
Chairman: George G. Bogert 
R.R. No. 1, Sawyer. Michigan 
14. Uniform Non-Residents Income 
Tax Act 
Chairman: Floyd R. Gibson 
11521 Winner Road 


Independence, Missouri 


Covies of the drafts of the acts to be 


considered may be obtained by writing 
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Mrs. Frances D. Jones, Executive Sec- 
retary, National Conference of Com- 
missioners on Uniform State Laws, at 
the American Bar Center, Chicago 37, 
Illinois. Comments and _ suggestions 
with respect to those drafts should be 
addressed to the respective chairmen 
of the drafting committees at their ad- 
dress as given above or, if mailed close 
National 
Conference of Commissioners on Uni- 
form State Laws, The Statler-Hilton, 


Washington, D. C, 
All of the acts listed will be consid- 


ered, discussed and revised, if neces- 


to August 22, to him, c/o 


sary, at a meeting of one of the seven 
sections of the Conference on Monday 
afternoon, August 22, 1960. Any repre- 
sentative of an interested Section or 
Committee of the American Bar Associ- 
ation, and any interested member of 
the Association, is invited to be present 
at these meetings and make known his 
approval, criticisms or suggestions. 
Thereafter, the acts, as revised by the 
Sections, will receive word-by-word 
and line-by-line consideration by the 
National Conference as a whole during 
the remainder of that week. The pre- 
liminary program of the Conference 
for consideration of the acts will be 









printed in the Advance Program for 
the American Bar Association meeting, 
Again, interested persons or groups 
may, upon application, be accorded 
the privileges of the floor to discuss the 
act being considered. = 

The Conference extends a cordial in- 
vitation to all Sections, Committees and 








List of European Meetings and Institutes 


DATE 


July 4-8 


July 15-August 10 


September 5-9 


September 
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Summer and Fall, 1960 


PLACE 


Salzburg, Austria 


The Hague 


Hamburg, Germany 


Switzerland 


Basel, Switzerland 
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A pMINISTRATIVE LAW TREA- 
lIsE. By Kenneth Culp Davis. St. 
ul: West Publishing Co. 1958. 
670.00. Four Volumes. Pages 2555. 

Professor Kenneth C. Davis, of the 
Minnesota Law School, has performed 
: distinct service to American lawyers 
» publishing his monumental Admin- 
tralive Law Treatise. It is an excel- 
ent full-scale, full-bodied treatment of 





he complex and important field of ad- 
jinistrative law. It will be of value to 
veryone who finds himself involved in 
dministrative law questions, either be- 
ore state administrative bodies, fed- 
al administrative tribunals, reviewing 
ourts, or in state and federal legisla- 
ive chambers attempting to write or 
mend legislation which would regu- 
ate the conduct of persons and enter- 
rises through the mechanism of ad- 
uinistrative agencies. 

The treatise covers every aspect of 
rocedural law affecting the conduct 





{ administrative proceedings. Volume 
includes a discussion of the adminis- 
rative process generally: delegation of 
ower, investigation: the supervisory, 
rosecuting, declaring and informally 
idjudicating processes; interpretative, 
the 
rocess of rule making: the require- 


egislative and retroactive rules: 


ent of opportunity to be heard; ad- 





udication procedure: and subdelega- 
ion of power. Volume II covers the 
\aminer: institutional decisions: bias: 
eparation of functions: evidence: of- 
ial notice: findings, reasons and 
pinions; estoppel and stare decisis: 
ind res judicata. Volume III includes 
rimary jurisdiction; exhaustion of 
idministrative remedies; ripeness for 
review: the knotty problem of stand- 
ing: federal forms of proceedings for 
review; state forms of proceedings for 
review: tort liability of governmental 
units: officer’s tort liability: and suits 
against officers for relief other than 
amages. Volume IV deals with un- 


tev iewable administrative action; scope 





of review of evidence; scope of review 
of application of legal concepts to 
facts; and copies of the major forms 
the Civil 


Board, the Federal Communications 


used before Aeronautics 
Commission, the Federal Power Com- 
mission, the Federal Trade Commis- 
sion, the Interstate Commerce Commis- 
sion, and the National Labor Relations 
Board, as well as those forms com- 
monly used in judicial review of ad- 
ministrative action in the federal courts. 
In Volume IV the Administrative Pro- 
cedure Act is included as an appendix, 
which also contains excellent tables of 
cases, of statutes and regulations, and 
of authorities cited throughout the 
text. A usable index concludes this 
final volume. 

It can safely be said that this useful 
treatise will be a necessary part, not 
only of the libraries of law schools, 
government agencies and large law 
firms, but also of the bookshelves of 
lawyers everywhere who find them- 
selves involved in any aspect of the 
administrative process. While the trea- 
tise represents a comprehensive discus- 
sion of the existing state of the law, 
both state and federal, affecting the 
administrative process, it is by no 
means limited to description. 

Professor Davis has fixed ideas con- 
cerning the subject to which he has 
devoted so much time and effort, and 
he does not hesitate to express them 
with clarity and vigor. Indeed, at 
times he appears to take delight in 
pointing out discordant lines of doc- 
trine enunciated by the same court and 
to enjoy the somewhat caustic criticism 
which flows from his pen as a conse- 
quence. His point of view is that of 
one who believes in the efficacy of the 
administrative process, and _ believes 
that its failures are human ones capable 
of rectification through better person- 
nel and reformed procedures. He is a 
strong believer in due process, and 


considers that, if one is to err, it is 
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better to err on the side of more rather 
than less process for persons affected 
by the acts of administrative agencies. 

Since nothing is perfect, it should 
not be surprising to find that there are 
some few faults in the treatise. The 
major fault, it would seem to me, de- 
rives the fact that 
Davis too often pays more attention 


from Professor 
than is warranted to what the courts 
say in deciding cases rather than to the 
particular facts of the cases decided. 
As a consequence, one finds too often 
criticism of divergent doctrinal state- 
ments without a sufficiently analytical 
appraisal of the facts before the court 
and the role these facts play in in- 
ducing the generalizations in the opin- 
ions. Such an analytical appraisal 
would in many instances result in more 
tolerance on his part toward the dis- 
parate generalizations often found in 
opinions, and, as a consequence, would 
strident 
particularly of the Supreme Court, for 


result in far less criticism, 
allegedly “confusing” or “misleading” 
the Bench and the Bar. 

The user of the treatise, however, 
will be able to make his own analysis 
and will need to do so in light of his 
particular facts in this fast-developing 
field of law. He will be immeasurably 
aided by this well-organized compen- 
dium of existing law. 

In my consideration of the treatise, 
and in the preparation of this review, 
I have had the benefit of conferences 
with Professors Paul McLane Conway 
and Stanley D. Metzger, of George- 
town University Law Center. 

WALTER M. BasTIAN 
United States Court of Appeals 
District of Columbia Circuit 


Universat COPYRIGHT CON- 
VENTION: AN ANALYSIS AND 
COMMENTARY. By Arpad Bogsch. 
New York: R. R. Bowker Co. in co- 
operation with The Copyright Society 
of the U.S.A. 1958. $12.00. Pages xx, 
279. 

When copyright people speak of the 
“U.C.C.”, they mean the Universal 
Copyright Convention and not the Uni- 
form Commercial Code. 

The Universal Copyright Conven- 
tion promoted international copyright 
protection, elevating domestic provi- 
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sions in the process and spreading the 


use of “©” 


as a universal copyright 
symbol, created a favorable atmosphere 
for copyright reform, and has served 
the 
American and Berne Union copyright 


to reconcile differences between 


systems. Its framers believed it to be 
but a first step towards a truly univer- 
sal copyright system. Dr. Bogsch not 
only shares this belief, but by writing 
his analysis and commentary on the 
convention might well have advanced 
the day when a single multilateral con- 
vention acceptable to all countries of 
the world emerges. 

The Universal Copyright Convention 
was drafted in final form and signed 
at the Inter-Governmental Conference 
on Copyright which met in Geneva, 
the late 
1952, upon the joint invitation of the 


Switzerland, in summer of 
United Nations Educational, Scientific 
and Cultural Organization (UNESCO) 
and the Government of Switzerland. It 
consists of a preamble, twenty-one ar- 
ticles, an appendix declaration to Ar- 
XVII, a 
Article XI, and three protocols subject 


ticle resolution concerning 
to separate adherence by parties to the 
convention. 

Preliminary drafts had been the sub- 
ject of almost continuous study and 
report for more than five years. No 
previous multilateral copyright conven- 
tion had been based on such thorough 
preparatory groundwork, involving 
comprehensive comparative studies of 
the copyright laws of practically all of 
the nations of the world, frank recog- 
nition of why previous conventions 


failed of 


widespread compromise of some long- 


have universal acceptance, 
cherished theories to achieve a realistic 
system reasonably acceptable to the 
multifarious copyright interests, not 
only within a particular nation but on 
a worldwide basis. and considerable 
attention to details of draftsmanship. 

The convention came into force on 
September 16, 1955, and is now effec- 
tive among the United States and An- 
dorra, Argentina, Austria, Brazil, Cam- 
bodia, Chile, Costa Rica, Cuba, Czecho- 
slovakia. Ecuador, France. German 
Federal Republic, Haiti. Holy See, Ice- 
Republic. 


Italy. Japan, Laos, Lebanon, Liberia, 


land, India, Irish Israel, 


Liechtenstein, Luxembourg. Mexico, 


Monaco, Pakistan, Portugal. Spain, 
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Switzerland and the United Kingdom. 
Quaere as to the Philippines which ad- 
hered and then purported to withdraw. 

Prior to this work by Dr. Bogsch, 
the only English-language work de- 
voted to the Convention was Universal 
Copyright Convention Analyzed, pub- 
lished in 1955, which reprinted an ex- 
tensive symposium on the subject with 
pertinent historical data and documen- 
tary material. 

Dr. Bogsch’s analysis and commen- 
tary is mainly a comprehensive and 
reasonably detailed 184-page exegesis 
of the text of the convention, inter- 
relating the various provisions not only 
among themselves but also with other 
copyright conventions and arrange- 
ments and copyright concepts prevalent 
in the domestic copyright systems of 
the world. It treats seriatim the pre- 
amble, twenty-one articles, and three 
protocols of the convention. Appendix 
I includes the documents of the Geneva 
conference: the “authoritative” Eng- 
lish, French and Spanish texts, report 
of the rapporteur-général, and recom- 
mendations. In Appendix II are two 
documents of the Intergovernmental 
Copyright Committee: rules of proce- 
dure and advisory opinion on the loca- 
tion of the convention notice, followed 
by three indexes. 

Many problems of construction are 
posed. with a well-balanced discussion 
of alternative solutions, including in 
many cases the author’s own prefer- 
ences with supporting reasons. Of par- 
ticular interest to American publishers 
the 
Berne Union 


who publish simultaneously in 
United States and in a 
country to achieve Berne Union pro- 
tection is the question of whether such 
a practice precludes U.C.C. protection 
(pages 143-150). 

Dr. Bogsch’s work serves several 
functions. It is a compact deskbook 
for the lawyer and others interested in 
the application of the convention both 
to new and to existing literary, scien- 
tific and artistic works: it should pro- 
vide a sound guide to the International 
Court of Justice and domestic courts in 
determining disputes concerning the 
interpretation and application of the 
convention; it constitutes a ready 
agenda for the periodic intergovern- 


mental conferences for revision of the 


Convention contemplated by Article 
XII. 

Arpad Bogsch is pre-eminently quali. 
fied to have prepared this analysis and 
commentary. During the formative 
years of the convention, he served in 
the UNESCO Copyright Division, at. 
tending the meetings of the interna. 
tional experts and co-authoring the 
comparative law surveys of the copy. 
right laws of the world which were pub- 
lished from 1951 to 1952 in the then 
bilingual (now trilingual) UNESCO 
Copyright Bulletin (UNESCO Bulletin 
du Droit d’ Auteur). He was the secre- 
tary of the 1952 Geneva Conference, 
An accomplished linguist, he is conver- 
sant with the subtleties of copyright 
concepts as expressed in different lan- 
guages, and able to discuss the text of 
the the of the 
“authoritative” English, French and 


convention on basis 
Spanish texts and the “official” Ger- 
man, Italian and Portuguese texts. He 
was a contributor to Universal Copy- 
right Convention Analyzed and in 1956 
co-edited the compilation, Copyright 
Laws and Treaties of the World, which 
is currently supplemented. His position 
since 1954 as Legal Adviser in the 
United Office 


brought him into close contact with the 


States Copyright has 
American copyright system and _ its 
interrelationships with the convention. 
Harry G. HENN 


The Cornell Law School 


Ithaca, New York 


(quwesoox TO CALIFORNIA 
TAXES (1960). By Russell S. Bock. 
Chicago: Commerce Clearing House, 
Inc. $4.00. Pages 340. 

The 1960 edition of the Guidebook 
to California Taxes is the eleventh an- 
nual edition of this outstanding publi- 
cation. The present edition covers 340 
pages. an increase of almost a third 
from the first edition. The increase in 
the number of pages is evidence of the 
growing complexity of the California 
tax structure. 

The Guidebook has many fine attri- 
butes. It is written clearly and con- 
cisely and presents the material in 
readily understandable form. It does 
not pretend to cover the California tax 
law as would be done in a treatise. 
However, it is a great saver of time in 
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gettin « started on the problem and it 
furni-es a satisfactory answer, with- 


out further research, in a surprising 
r of instances, considering its 


num 
small size. 

On of the outstanding features of 
the (uldebook is its fine indexes. In 
addition to the usual subject index, 
there is a cross reference from Federal 
Internal Revenue Code sections to 
Calilornia Revenue and Taxation Code 


sections, and a cross reference from 


the California sections to the federal 
sections. Having more familiarity with 
federal tax law than with California, 
I hi 


nia cross reference, and have found 


e usually used the federal-Califer- 
this an extremely handy way of get- 
ting into the California tax problem. 
Obviously, the maximum utilization of 
the federal-California cross reference 
requires an adequate knowledge of the 
more important provisions of the In- 
ternal Revenue Code. The subject index 
is a very satisfactory tool for use by 
those with incomplete working knowl- 
edge of the federal tax law. 

The major pari of Mr. Bock’s work 
deals with personal income taxes and 
taxes on corporate income. A total of 
244 pages is devoted to this, with the 
balance of 68 pages of text covering in 
abbreviated form inheritance tax, gift 
tax and miscellaneous taxes such as 
property taxes, sale and use taxes, un- 
employment insurance tax, etc. 

It has been the practice of our office 
to purchase enough copies of the 
Guidebook each year so as to provide 
one for each attorney in the office. It 
has been an invaluable tool and one 
that is highly recommended for every 
lawyer’s office where problems of Cali- 
fornia taxation are encountered, even 
though infrequently. 

ARTHUR B. WILLIs 
Los Angeles, California 


Gray's ANATOMY. Edited by 
Charles M. Goss, M.D. (27th ed.) 1959. 
Philadelphia: Lea and Febiger. $17.50. 
Pages 1458. 1174 illustrations. 

Gray’s ANATOMY represents both to 
physician and attorney a recognized 
authority. When the anatomy bible 
reaches its 100th birthday after twenty- 
seven editions it is respectful to pause 


and acknowledge the contribution to 





society which its publication has made. 
The original 1859 American edition 
had a specific purpose according to 
author Henry Gray—“This work is in- 
tended to furnish the Student and Prac- 
titioner with an accurate view of the 
Anatomy of the Human Body, and 
more especially the application of this 
science to Practical Surgery.”! In to- 
day’s edition “a special effort has been 
made to preserve the flavor of [the] 
original work wherever possible”. In 
attempting to preserve the original 
flavor of a recognized masterpiece, the 
current editor, Charles M. Goss, has 
tried to resolve the continuous conflict 
between amplification and elimination. 
What do you insert? What do you de- 
lete? 

As in most human endeavors the 
past century has been truly outstand- 
ing in the dynamic growth of human 
knowledge. Medicine in general and 
anatomy in particular have felt the im- 
pact of that growth. It is still the same 
human body which this publication 
studies, but it is a human body about 
which much more is known. Super- 
ficial recognition of this fact can be 
seen in some simple statistics compar- 
ing the original edition and the current 
one: 754 pages to 1458 pages, 363 
to 1174 illustrations. More interesting, 
however, are the general areas of study 
and the number of pages devoted to 
each. The 1859 edition included: oste- 
ology (131 pages), articulations (51 
(121 


pages), arteries (93 pages), veins (24 


pages), muscles and _ fasciae 
pages), lymphatics (13 pages), nerv- 
ous system (102 pages), organs of 
sense (39 pages), organs of digestion 
(58 pages), organs of voice and res- 
piration (18 pages), urinary organs 
(10 pages), male generative organs 
(11 pages), female organs of genera- 
tion (10 pages), surgical anatomy of 
inguinal hernia (8 pages), surgical 
anatomy of femoral hernia (9 pages), 
surgical anatomy of perinaeum and 
ischio-rectal region (11 pages). The 
comparative listing for the 1959 edi- 
tion includes: embryology (40 pages), 
surface and topographical anatomy (58 
pages), osteology (202 pages), joints 
and ligaments (85.pages), muscles and 
(162 


system (208 pages), lymphatic system 


fasciae pages), cardiovascular 
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(45 pages), nervous system (15 pages), 
central nervous system (119 pages), 
peripheral nervous system (138 pages), 
organs of the senses (60 pages), skin 
(14 pages), respiratory system (40 
pages), digestive system (108 pages), 
urogenital system (76 pages), and 
ductless glands (11 pages). 

The great growth in cardiovascular 
and nervous systems materials plus the 
expanded chapters on osteology along 
with embryology represent major areas 
of scientific growth. It is true that the 
development has generally been a grad- 
ual procedure. The publishers have 
documented this fact in a handsome 
monograph to celebrate the centennial 
publication.” Often individual editions 
have not recorded great changes one 
from the other. The new edition has 
been identified as one wherein not too 
many alterations were made from the 
26th edition.* 

The lawyer must leave it to the med- 
ical practitioner to evaluate major or 
minor developments from one edition 
to the next, however. Legal practition- 
ers can appreciate the gross changes 
which 100 years of development do 
reflect. 

Perhaps the most dynamic change 
has been the attitude of the lawyer 
himself toward a medical treatise. All 
the legal periodicals of 1859, few as 
they were, have not been scanned, but 
it is a safe assumption that none con- 
tained a book review of Gray’s Anat- 
omy. The medico-legal interests of to- 
day are primarily a phenomenon of the 
twentieth century. Curiously enough the 
medico-legal problem which received 
great legal recognition and stimulated 
legal writing in 1859 was the issue of 
criminal insanity as pronounced in the 
McNaghten case, of 1843. This prob- 
lem remains today with surprisingly 
little change and much medico-legal 
discussion especially since the Durham 
case of 1954, 

In the meanwhile the medico-legal 
implication of the heart and nervous 


1. Gray, ANatumy, Preface, page VII (1859, 
1st American ed.). 

2. Gray, ANaATomy, Preface, page 9 
27th American ed.). 

3. Goss, HENry Gray anp His Anatomy (Lea 
and Febiger, 1959, 51 pages). 

4. Evans, book review, 130 Scrence 1757 (De- 
cembe- 25, 1959). 
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sions in the process and spreading the 
use of a 


symbol, created a favorable atmosphere 


as a universal copyright 


for copyright reform, and has served 
pytig 

the 

American and Berne Union copyright 


to reconcile differences between 


systems. Its framers believed it to be 
but a first step towards a truly univer- 
sal copyright system. Dr. Bogsch not 
only shares this belief, but by writing 
his analysis and commentary on the 
convention might well have advanced 
the day when a single multilateral con- 
vention acceptable to all countries of 
the world emerges. 

The Universal Copyright Convention 
was drafted in final form and signed 
at the Inter-Governmental Conference 
on Copyright which met in Geneva, 
the late 
1952, upon the joint invitation of the 


Switzerland, in summer of 
United Nations Educational, Scientific 
and Cultural Organization (UNESCO) 
and the Government of Switzerland. It 
consists of a preamble, twenty-one ar- 
ticles, an appendix declaration to Ar- 
XVII, a 
Article XI, and three protocols subject 


ticle resolution concerning 
to separate adherence by parties to the 
convention. 

Preliminary drafts had been the sub- 
ject of almost continuous study and 
report for more than five years. No 
previous multilateral copyright conven- 
tion had been based on such thorough 
preparatory groundwork, involving 
comprehensive comparative studies of 
the copyright laws of practically all of 
the nations of the world, frank recog- 
nition of why previous conventions 


failed of 


widespread compromise of some long- 


have universal acceptance, 
cherished theories to achieve a realistic 
system reasonably acceptable to the 
multifarious copyright interests, not 
only within a particular nation but on 
a worldwide basis. and considerable 
attention to details of draftsmanship. 

The convention came into force on 
September 16, 1955, and is now effec- 
tive among the United States and An- 
dorra, Argentina, Austria, Brazil. Cam- 
bodia. Chile, Costa Rica, Cuba, Czecho- 
slovakia, Ecuador, France. German 
Federal Republic, Haiti. Holy See. Ice- 
land, India, Israel, 


Irish Republic. 
Italy, Japan, Laos, Lebanon, Liberia, 


Liechtenstein, Luxembourg. Mexico, 
Monaco. Pakistan, Portugal. Spain, 
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Switzerland and the United Kingdom. 
Quaere as to the Philippines which ad- 
hered and then purported to withdraw. 

Prior to this work by Dr. Bogsch, 
the only English-language work de- 
voted to the Convention was Universal 
Copyright Convention Ainalyzed, pub- 
lished in 1955, which reprinted an ex- 
tensive symposium on the subject with 
pertinent historical data and documen- 
tary material. 

Dr. Bogsch’s analysis and commen- 
tary is mainly a comprehensive and 
reasonably detailed 184-page exegesis 
of the text of the convention, inter- 
relating the various provisions not only 
among themselves but also with other 
copyright conventions and arrange- 
ments and copyright concepts prevalent 
in the domestic copyright systems of 
the world. It treats seriatim the pre- 
amble, twenty-one articles, and three 
protocols of the convention. Appendix 
I includes the documents of the Geneva 
the 


lish, French and Spanish texts, report 


conference: “authoritative” Eng- 
of the rapporteur-général, and recom- 
mendations. In Appendix II are two 
the 


Copyright Committee: 


documents of Intergovernmental 
rules of proce- 
dure and advisory opinion on the loca- 
tion of the convention notice, followed 
by three indexes. 

Many problems of construction are 
posed. with a well-balanced discussion 
of alternative solutions, including in 
many cases the author’s own prefer- 
ences with supporting reasons. Of par- 
ticular interest to American publishers 
the 
Berne Union 


who publish simultaneously in 
United States and in a 
country to achieve Berne Union pro- 
tection is the question of whether such 
a practice precludes U.C.C. protection 
(pages 143-150). 

Dr. Bogsch’s work serves several 
functions. It is a compact deskbook 
for the lawyer and others interested in 
the application of the convention both 
to new and to existing literary, scien- 
tific and artistic works: it should pro- 
vide a sound guide to the Internatiorial 
Court of Justice and domestic courts in 
determining disputes concerning the 
interpretation and application of the 
convention; it constitutes a ready 
agenda for the periodic intergovern- 


mental conferences for revision of the 
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Convention contemplated by Article 
XII. 

Arpad Bogsch is pre-eminently quali. 
fied to have prepared this analysis and 
commentary. During the formative 
years of the convention, he served in 
the UNESCO Copyright Division, at- 
tending the meetings of the interna. 
tional experts and co-authoring the 
comparative law surveys of the copy- 
right laws of the world which were pub- 
lished from 1951 to 1952 in the then 
bilingual (now trilingual) UNESCO 
Copyright Bulletin (UNESCO Bulletin 
du Droit d’ Auteur). He was the secre- 
tary of the 1952 Geneva Conference, 
An accomplished linguist, he is conver- 
sant with the subtleties of copyright 
concepts as expressed in different lan- 
guages, and able to discuss the text of 
the the of the 
“authoritative” English, French and 


convention on basis 
Spanish texts and the “official” Ger- 
man, Italian and Portuguese texts. He 
was a contributor to Universal Copy- 
right Convention Analyzed and in 1956 
co-edited the compilation, Copyright 
Laws and Treaties of the World, which 
is currently supplemented. His position 
since 1954 as Legal Adviser in the 
United States Copyright Office has 
brought him into close contact with the 
American copyright system and _ its 
interrelationships with the convention. 
Harry G. HENN 


The Cornell Law School 


Ithaca, New York 


Gi IDEBOOK TO CALIFORNIA 
TAXES (1960). By Russell S. Bock. 
Chicago: Commerce Clearing House, 
Inc. $4.00. Pages 340. 

The 1960 edition of the Guidebook 
to California Taxes is the eleventh an- 
nual edition of this outstanding publi- 
cation, The present edition covers 340 
pages. an increase of almost a third 
from the first edition. The increase in 
the number of pages is evidence of the 
growing complexity of the California 
tax structure. 

The Guidebook has many fine attri- 
butes. It is written clearly and con- 
cisely and presents the material in 
readily understandable form. It does 
not pretend to cover the California tax 
law as would be done in a treatise. 
However, it is a great saver of time in 
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gettir ¢ started on the problem and it 
furni-hes a satisfactory answer, with- 
out further research, in a surprising 
number of instances, considering its 
smal! size. 

One of the outstanding features of 
the (uidebook is its fine indexes. In 
addition to the usual subject index, 
there is a cross reference from Federal 


Internal Revenue Code sections to 
Caliiornia Revenue and Taxation Code 
sections, and a cross reference from 


the California sections to the federal 
sections. Having more familiarity with 
federal tax law than with California, 
| have usually used the federal-Califor- 
nia cross reference, and have found 
this an extremely handy way of get- 
ting into the California tax problem. 
Obviously, the maximum utilization of 
the federal-California cross reference 
requires an adequate knowledge of the 
more important provisions of the In- 
ternal Revenue Code. The subject index 
is a very satisfactory tool for use by 
those with incomplete working knowl- 
edge of the federal tax law. 

The major pari of Mr. Bock’s work 
deals with personal income taxes and 
taxes on corporate income. A total of 
244 pages is devoted to this, with the 
balance of 68 pages of text covering in 
abbreviated form inheritance tax, gift 
tax and miscellaneous taxes such as 
property taxes, sale and use taxes, un- 
employment insurance tax, etc. 

It has been the practice of our office 
to purchase enough copies of the 
Guidebook each year so as to provide 
one for each attorney in the office. It 
has been an invaluable tool and one 
that is highly recommended for every 
lawyer’s office where problems of Cali- 
fornia taxation are encountered, even 
though infrequently. 

ARTHUR B. WILLIS 
Los Angeles, California 


(Gray's ANATOMY. Edited by 
Charles M. Goss, M.D. (27th ed.) 1959. 
Philadelphia: Lea and Febiger. $17.50. 
Pages 1458. 1174 illustrations. 

Gray’s ANATOMY represents both to 
physician and attorney a recognized 
authority. When the anatomy bible 
reaches its 100th birthday after twenty- 
seven editions it is respectful to pause 
and acknowledge the contribution to 





society which its publication has made. 
The original 1859 American edition 
had a specific purpose according to 
author Henry Gray—*This work is in- 
tended to furnish the Student and Prac- 
titioner with an accurate view of the 
Anatomy of the Human Body, and 
more especially the application of this 
science to Practical Surgery.”! In to- 
day’s edition “a special effort has been 
made to preserve the flavor of [the] 
original work wherever possible”.* In 
attempting to preserve the original 
flavor of a recognized masterpiece, the 
current editor, Charles M. Goss, has 
tried to resolve the continuous conflict 
between amplification and elimination. 
What do you insert? What do you de- 
lete? 

As in most human endeavors the 
past century has been truly outstand- 
ing in the dynamic growth of human 
knowledge. Medicine in general and 
anatomy in particular have felt the im- 
pact of that growth. It is still the same 
human body which this publication 
studies, but it is a human body about 
which much more is known. Super- 
ficial recognition of this fact can be 
seen in some simple statistics compar- 
ing the original edition and the current 
one: 754 pages to 1458 pages, 363 
to 1174 illustrations. More interesting, 
however, are the general areas of study 
and the number of pages devoted to 
each. The 1859 edition included: oste- 
ology (131 pages), articulations (51 
fasciae (121 


pages), arteries (93 pages), veins (24 


pages), muscles and 
pages), lymphatics (13 pages), nerv- 
ous system (102 pages), organs of 
sense (39 pages), organs of digestion 
(58 pages), organs of voice and res- 
piration (18 pages), urinary organs 
(10 pages), male generative organs 
(11 pages), female organs of genera- 
tion (10 pages), surgical anatomy of 
inguinal hernia (8 pages), surgical 
anatomy of femoral hernia (9 pages), 
surgical anatomy of perinaeum and 
ischio-rectal region (11 pages). The 
comparative listing for the 1959 edi- 
tion includes: embryology (40 pages), 
surface and topographical anatomy (58 
pages), osteology (202 pages), joints 
and ligaments (85. pages), muscles and 
fasciae (162 pages). cardiovascular 


system (208 pages), lymphatic system 
) pag ym ) 
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(45 pages), nervous system (15 pages), 
central nervous system (119 pages), 
peripheral nervous system (138 pages), 
organs of the senses (60 pages), skin 
(14 pages), respiratory system (40 
pages), digestive system (108 pages), 
urogenital system (76 pages), and 
ductless glands (11 pages). 

The great growth in cardiovascular 
and nervous systems materials plus the 
expanded chapters on osteology along 
with embryology represent major areas 
of scientific growth. It is true that the 
development has generally been a grad- 
ual procedure. The publishers have 
documented this fact in a handsome 
monograph to celebrate the centennial 
publication.” Often individual editions 
have not recorded great changes one 
from the other. The new edition has 
been identified as one wherein not too 
many alterations were made from the 
26th edition.* 

The lawyer must leave it to the med- 
ical practitioner to evaluate major or 
minor developments from one edition 
to the next, however. Legal practition- 
ers can appreciate the gross changes 
which 100 years of development do 
reflect. 

Perhaps the most dynamic change 
has been the attitude of the lawyer 
himself toward a medical treatise. All 
the legal periodicals of 1859, few as 
they were, have not been scanned, but 
it is a safe assumption that none con- 
tained a book review of Gray’s Anat- 
omy. The medico-legal interests of to- 
day are primarily a phenomenon of the 
twentieth century. Curiously enough the 
medico-legal problem which received 
great legal recognition and stimulated 
legal writing in 1859 was the issue of 
criminal insanity as pronounced in the 
McNaghten case, of 1843. This prob- 
lem remains today with surprisingly 
little change and much medico-legal 
discussion especially since the Durham 
case of 1954, 

In the meanwhile the medico-legal 


implication of the heart and nervous 


1. Gray, Anatomy, Preface, page VII (1859, 
1st American ed.). 

2. Gray, ANaTomy, Preface, page 9 (1959, 
27th American ed.). 

3. Goss, HENrRy Gray Anp His Anatomy (Lea 
and Febiger, 1959, 51 pages). 

4. Evans, book review, 130 Science 1757 (De- 
cember 25, 1959). 
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system mirrored in the expanded por- 
tions found in the current edition of 
this 
more effectively handled by legal prac- 


medical tome have been much 
titioners. No small measure of this re- 
sult is given to the availability of 
Gray's Anatomy. When the legal prob- 
lems arose five or six decades ago, a 
medical bible was already available. 
Plainly speaking the industrialization 
and urbanization of our American so- 
ciety catapulted the lawyer into the 
medico-legal arena. Common law tort 
actions arising out of automobile acci- 
dents, workmen’s compensation claims, 
Federal Employer’s Liability Act cases 
and more recently the Jones Act litiga- 
tions demanded medical knowledge by 
attorneys. No wonder when they turned 
to medicine for authoritative literature. 
Gray's Anatomy was recommended. 
This volume was solid, treatise-like. It 
looked like a law book, it felt like a 
law book. It had authority in the eyes 
of the doctor. It was and still is ac- 
cepted by the lawyer. 

Criticisms by attorneys of this book 
have generally concentrated on the dif- 
ficulty of absorbing the detail. often 
within a limited period of time as the 
trial counsel prepares his next per- 
sonal injury case. Many legal practi- 
tioners, therefore, go through this prep- 
aration in two steps: first, by taking a 
recognized simplified text such as /n- 
tegrated Anatomy and Physiology, by 
Far- 


rell.” to study the material on the med- 


Carl C. Francis and Gordon L. 


ical issue; then in order to provide the 
complete detail turning to the exhaus- 
tive presentation of the subject found 
in Gray's work. 

An auxiliary advantage of this mas- 
ter work on anatomy rests in the op- 
portunity to use the illustrations—line 
drawings, photographs, and diagrams 
(color and black-white)—for clearer 
explanations to the decision-maker, be 
it judge, jury or hearing officer. 

Gray's Anatomy can be used in every 
law library where medico-legal cases 
are researched not as an introduction 
to problems of anatomy but as a final 
authority. 


OLIVER SCHROEDER, Jr. 


Cleveland, Ohio 


5. Third edition 
Mosby Co. 


(1957) 


published by C. V. 
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S rupies IN THE HISTORY OF 
AMERICAN LAW WITH SPECIAL 
REFERENCE TO THE SEVEN.- 
TEENTH AND EIGHTEENTH CEN. 
TURIES. Second Edition. By Richard 
B. Morris. Philadelphia: Joseph M. 
Mitchell Co. 1959. $12.00 cluthbound. 
$8.00 paperbound. Pages ix, 274. 

It has now been thirty years since 
the Columbia University Press pub- 
lished the first edition of this book. 
This present edition is a photo-offset 
reproduction of that first one, with the 
addition of a foreword by Professor 
Morris which serves as an excellent sup- 
plement to what Professor Crane called 
the “extremely useful Bibliographical 
Essay” in the 1930 version.' With the 
reappearance of this book in the cur- 
rent format, there is made available 
once more for the general reader in 
legal history what the Boston Transcript 
. well 
documented . . . and [able] to form a 


originally called a “volume 


real stimulus to continued interest and 
research in an important field of na- 
tional endeavor and progress”’.* 

It is always difficult to review a book 
that has become by operation of time 
a classic in its field. One can repeat 
what others said of it when it first ap- 
peared, especially when their statements 
retain their truth. Such observations 


“ 


that said these “studies break ground 
in the direction of a larger piece of 
research which greatly needs to be 
undertaken, dealing with the general 
of the 


English common law in its new envi- 


matter of the transformation 


ronment in the American colonies””® re- 
main as freshly pertinent as when they 
were first made. All that can be said of 
a general nature at this date is to once 
more bring support to the solid worth 
of this early contribution to American 
legal history. 

It would be misleading, however, if 
once having said this, one were to leave 
the matter as so stated. While widely 
hailed on its initial appearance, the 
book was also soundly damned. And it 
is in the argument of its critics, and the 
that the 
all significance of this work must be 


answers put thereto, over- 
judged. This problem is as real today 
as it was a generation ago, for. if Pro- 


fessor Morris’ critics were right, then 


American Bar Association Journal 


the dictum of T. F. T. Plucknett is also 
correct; and the gist of both positions 
is that there can never be a history of 
American law. 

The best stater of this view in rela. 
tion to Professor Morris’ book was Pro- 
fessor J. H. Beale who said that an 
American legal historian cannot set out 
to cover the scope of America’s laws, 
“because the history of American law 

is the history of thirteen distinct 
systems, each with its own development, 
its own peculiarities, its own literature 
(mostly in manuscript, and accessible 
with difficulty), and its own small circle 
of students, Until these thirteen histo- 
ries are thoroughly studied and mas. 
tered, it is idle to attempt even such 
modest studies as these”.” In_ short, 
though possibly a history of Virginia 
law might be written, if too long a 
period were not chosen for coverage, 
nothing less than an encyclopedia could 
be employed for the reporting on the 
whole scope. 

This, of course, strikes at the heart of 
all legal historical writing, since it con- 
demns all writing to the parochial level. 
Still, if the localities of American law 
could each have its own history writ- 
ten, this would be a condemnation light- 
ened with useful labors. Unfortunately, 
though America has had various re- 
these 
stopped at state boundaries, nor have 


gional subcultures, have not 
they failed to interact each upon the 
other. As one who has worked in the 
history of one state, this reviewer can 
say categorically that it is not only im- 
possible not to consider the influential 
laws of other American states, it is also 
impossible in many instances to avoid 
extensive consideration of European 
(or even more exotic) countries, and 
their past and present legal and social 
systems. There is no part of the history 
of American law, whatever the period, 
in which the world does not intrude; 
and there is no reason why a synthesiz- 
ing intellect cannot draw together the 
related sections of American legal ex- 





1. V. W. Crane, 44 Harv. L. Rev. 1157 (1931). 

2. March 19, 1930. 

3. Book Notice, 24 Am. Pot. Scr. 
(1930). 

4. T. F. T. Plucknett, A Concise History oF 
THE COMMON Law (lst ed.), page iv (1929). 

5. 35 Am. Hist. Rev. 921 (1930). Professor 
Beale, however, did call the book “‘a good piece 
of work; scholarly, painstaking, shrewd, and 
occasionally brilliant . . . so good that it proves 
the impossibility of the author’s aim and meth- 
od” 
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and t:mes.® 

\s far as Professor Morris’ efforts 
are concerned, the best judgment on 
Professor 


them has been passed by 


|. H. Wigmore who said, “The author’s 
node of treatment accepts the broadest 


standards of historical writing. He does 
not limit himself to the exact terms of 
the legal rule found in the records, but 
brings into view the background of 
social and economic conditions and of 
the controlling philosophies of life of 
. This is the kind of 
historical writing which we like best.””* 


the colonists. . 


{nd as far as the critics of Professor 
Morris’ efforts can themselves be an- 
swered, the only method lies in the 
production in the future, as in the past, 
of more general studies in the history 
of American law modelled upon the 
pioneering work of Professor Morris. 
Earv FInBaR MuRPHY 


Temple University 
™M hool of Law 


\ LEXANDER MACONOCHIE OF 
NORFOLK ISLAND. By John Vincent 
Rarry. New York: Oxford University 
Press. 1959. $6.50. Pages 277. 

The penal system of transportation, 
which saw its ultimate development in 
of the 
teenth century, stemmed from a primi- 


the Australian colonies nine- 
tive concept of criminal justice, that of 
anishment. Since the concept itself 
vas primitive, it is not surprising that 
the penal settlements of Australia be- 

me as vicious and degrading an 
\perience as the mind and emotions 
f man have ever devised. The convicts 
ed under the physical conditions of 
elected animals: they were worked to 
the limit of human endurance, and they 
were at the capricious mercy of their 
keepers. Hardened to human suffering. 
the keepers kept the cat-o’-nine tails in 
onstant use and for the sake of variety 
iso employed such other disciplinary 


methods as the treadmill, chains, leg 





6. For an excellent statement of this posi- 
tion, see J. Willard Hurst, Research Responsi- 
bilities of University Law Schools, 10 J. or 
Lec. Ep. 147 (1957). For an attack on this posi- 
‘ion, written in the oil of green vitriol and us- 

Professor Morris’ book as a “grotesque” 
example, see K. N. Llewellyn, 31 Cot. L. Rev. 
729 (1931). 

7. 16 Ia. L. Rev. 452 (1931). Professor Wig- 
lore was very right in his prophecy when he 
welcom[ed] heartily this solid proof of the 
ermanent dedication of Mr. Morris’ talents to 


h 


the cause of legal history .. .” 





irons, hanging by one hand, spread- 
eagling and the gag. It was this sys- 
tem that Alexander Maconochie, in his 
position as secretary to the Lieutenant 
Governor of Van Diemen’s Land, in- 
vestigated for Britain’s Society for the 
Improvement of Prison Discipline in 
1836, and fought the rest of his life. 
But Maconochie content 
merely to criticize. He had a program 
to offer and it was one that had great 


was not 


influence on the future course of penol- 
ogy. Starting with the novel idea that 
the reformation of the prisoner and not 
merely his punishment was the primary 
objective of criminal justice, Macono- 
chie proposed that the degradation, 
servility and brutal punishment of the 
convicts be eliminated. In their stead 
he advanced the idea once proposed 
by Dr. Benjamin Rush that prisoners 
should be permitted to earn their even- 
tual release through efforts at self- 
improvement. As a bookkeeping system 
to measure the progress of the convict, 
he developed what became known as 
the Mark system. Under this system by 
labor and by rehabilitative achieve- 
ments the convict could earn a fixed 
number of “marks of commendation”. 
and when he had accumulated the total 
imposed as his goal he would be re- 
leased. 

Maconochie got a brief chance to try 
out his ideas when in 1839 he was ap- 
pointed Superintendent of Norfolk Is- 
land, a penal settlement to which were 
sent transported felons who had heen 
convicted of further offenses during 
Here the 


evils and horrors of the transportation 


their detention in Australia. 


system were refined to an incredibly 
inhuman degree. Having been doubly 
convicted, both in England and in the 
colony, the convicts were regarded as 
doubly damned and treated according- 
ly. The island’s existence had been one 
of repeated mutiny, murder and dis- 
order. 

But for a time to the prisoners of 
Norfolk Island there seemed to be hope 
that their lot would be improved. Ma- 
conochie introduced a modified form 
of his Mark system. he softened the 
physical brutalities to an extent that 
earned him the hostility of his staff. and 
he introduced a rehabilitation program 
that contained all the elements of a sim- 
ilar program in a modern correctional 
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institution. Maconochie asked for and 
secured funds to set up a library and 
to buy musical instruments. One of his 
first acts was to lay the foundations of 
two churches, Roman Catholic and 
Protestant, and to secure two priests 
and one Protestant chaplain. He also 
established adult schools and personally 
visited them to award marks to diligent 
convict students. He even gave the con- 
victs property rights of a sort. Each 
man had his own garden, and if he 
wished he could sell the product of his 
spare time labors to the prison colony’s 
staff. 


his contemporaries, and the political 


But Maconochie was ahead of 


frictions of the colonial government 
brought about his dismissal from his 
post in 1843. The island quickly re- 
verted to the savage conditions that 
Macenochie had found there in 1839. 
In 1846 the convicts once again re- 
sorted to mutiny and four officials lost 
their lives. 

But Maconochie was far from being 
a softie. He himself on occasions at 
Norfolk Island had ordered the lash 
brought to bear on the backs of some 
rebellious miscreants and he personally 
observed the imposition of these penal- 
ties. In 1849 he was made governor 
(warden) of the newly completed Bir- 
mingham Borough Prison in England, 
and within two years he was relieved, 
ostensibly because he had imposed pun- 
ishments on prisoners that were not 
authorized by law, as for example whip- 
pings on the installment plan and the 
handcuffing of women prisoners. But 
in assessing Maconochie for these acts 
one must recall that his were times in 
which. in the words of a contemporary 
writer, a prison was supposed to be 
“a place of punishment, from which 
men recoil with horror—a place of real 
suffering painful to the memory. terri- 
ble to the imagination . . . a place of 
sorrow and wailing, which should be 
entered with horror and quitted with 
earnest resolution never to return to 
such misery: with that deep impression, 
in short. of the evil which breaks out 
in perpetual warning and exhortation 
to others”. 

Maconochie did not subscribe to such 
sentiments, and although in conflict 
with his times as far as his penal phi- 
losophy was concerned. he had to make 
a compromise with the punitive atti- 
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tudes of his day. After leaving Birming- 
ham Prison he continued to fight for 
improved penal programs. Among the 
great number of ideas that he proposed 
were the professionalized training of 
correctional personnel, the adoption of 
a system of classification, and the use 
of open institutions. Needless to say, 
his ideas did not find an immediate ac- 
ceptance. In fact. the British completely 
rejected Maconochie’s thinking — in 
adopting the highly punitive Prison 
Acts of 1865 and 1877. 

But Maconochie’s proposals gained 
acceptance elsewhere. A_ disciple or- 
ganized the Irish system, which in turn 
led to the development of the Elmira 
reformatory idea in this country along 
with its system of indeterminate sen- 
tences, The National Prison Association 
used much of Maconochie’s thinking 
and even some of his actual language 
in drafting its Declaration of Principles 
in 1870. In the twentieth century his 
ideas have been widely adopted, al- 
though even modern administrators in 
attempting the development of effective 
treatment programs along the lines he 
proposed must still fight the kind of 
thinking described by another contem- 


porary of Maconochie’s: 


Penal codes, breathing vengeance, and 
too often written in blood, have been 
the 
passions, and the legislator’s 


set in array against violence of 
human 
conscience has been satisfied with en- 


acting these. . . 


This contemporary might have been 
describing the American narcotics stat- 
utes of a century afterward, which in 
their savagely indiscriminate treatment 


of violators will some day be equated 
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with the Salem witch trials of colonial 
\merica. 

The education of a criminal lawyer. 
or any lawyer for that matter, cannot 
be considered complete without some 
knowledge of Captain Maconochie and 
his penal philosophy. Justice Barry's 
work is definitive on the subject and, 
thoroughly researched, it represents a 
monumental work of scholarship. If 
fault must be found. it is that the Jus- 
tice in his organization of the book 
essays a defense of Captain Maconochie. 
Maconochie needs no defense. 

James V. BENNETT 


Bureau of Prisons 
Washington, D.C. 


r 

Lue ROLE OF LAW IN SOCIETY— 
READINGS AND MATERIALS. By 
Ralph A. and Clarice H. 
Washington, D, C.: Lerner Law Book 
Co. 1958. $7.50 ($6.00 as text). Pages 
vi, 318, 


This work is a useful addition to the 


Vewman. 


growing number of textbooks intended 
for a course in law for liberal-arts stu- 
dents.!. Mr. Newman, who teaches at 
American University Law School, has 
previously been known for his work in 
the law of trusts: the other author is 
not identified, but she evidently has a 
broad background in the social sci- 
ences. The authors present a varied. 
provocative series of readings drawn 
from jurisprudence. political science. 
and economics, also including a few 
statutes, government reports, and other 
sources, but no reports of judicial de- 
cisions. The book is divided into five 
chapters, but the authors also suggest 
in a brief introduction a different di- 
vision into fifteen topics. Each chapter 
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has introductory text material by the 


authors. 

To lawyers the name of the book wil 
probably be misleading. for the | 0k 
contains little or nothing about law jn 
the sense in which lawyers and judges 
use the word, in such expressions as 
the study of law, the practice of lay 
sources of law. Most of the book deals 
with law in a much broader sense: thy 
role of government in society, the rela- 
tion of government to the individual, 
and the relation of the national govern. 
ment of the United States to state go, 
ernments. Although more than 100 
selections are included, most of them 
are very brief, the longest being pas. 
sages from John Stuart Mill and from 
the Report of the President's Commis. 
sion on Intergovernmental Relations 
(1955).* Excerpts from the Republi- 
can and Democratic platforms for 1952 
and 1956 are included. 

This book may be used effectively to 
stimulate thinking about the purpose 
of the legal order: the book will not. 
however, provide much understanding 
of the role of courts and lawyers in the 
legal order. Nevertheless. the authors 
are to be commended for publishing a 
stimulating collection of readings ori- 
ented toward the social sciences as well 
as law. 

LEE SILVERSTEIN 
University of Pittsburgh 


Pittsburgh, Pennsylvania 


1. Compare Berman, THE NATURE AND FuNc- 
TIONS OF Law (1958), reviewed by this reviewer 
38 Ore. L. Rev. 363 (1959) and by Denonn, 45 
A.B.A.J. 1301 (1959). Local collections of ma- 
terials are in use at Yale, Columbia, Wisconsi! 
Princeton, Stanford, Carnegie Tech and other 
universities. See generally Berman, ON THE 
TEACHING OF LAW IN THE LIBERAL ARTS CURRICU- 
LuM (1956). 

2. This report deserves to be more widely 
read and discussed. See Furman, Impact of 
Federal Subsidies on State Functions. 43 A.B 
A.J. 1101 (1957). 






lor the 
his 
orde r 
alien ¢ 
the Co 
Lnitec 
the re 
admin 
Board 
Distri 
relief ; 
The 
petitie 
v. Pr 
wheth 
under 
in Ro 
(1957 
Party 
in the 
assoc] 
of an 
In 
Court 
issue 
testin 
based 
It Cou 
this ¢ 
Mr 
CHIE 
Mr. | 
ing o 
larity 
case, 
contr 
Ch 
Fores 
ind | 


“tate 








by the 


ok wil 

e hook 

law in 

judges 

ons as 

of lay 

k deals 

se: the 

ie rela. 

vidual, ¥ Aliens... 

sone deportation 

ren \iukkanen Vv. McAlexander, 362 U.S. 

n 1099300. 4 L. ed. 2d 816, 80 S. Ct. 799, 

f them §2° Law Week 4265. (No. 130, decided 

1g pas. \pril 18, 1960.) On writ of certiorari 

1 from § le (ie United States Court of Appeals 

ommis. 07 ‘he Ninth Circuit. Affirmed. 

lations § [his was a proceeding to review an 

epubli. order of deportation issued against an 

r 195) § alien on the ground that he had joined 
the Communist Party after entering the 

lie te (nited States. The petitioner sought 

urpose the review after he had exhausted his 

I es administrative remedies before the 

wii Board of Immigration Appeals. The 

inh District Court denied the petition for 

sail relief and the Court of Appeals affirmed. 


hing a 
gs orl 


as well 


TEIN 


D Func- 
viewer! 
1onn, 45 
, of ma- 
sconsil 
id other 
ON THE 
> URRICU- 


widely 


pact of 
43 A.B 





The ultimate question was whether 
petitioner was deportable under Galvan 
v. Press, 347 U. S. 522 (1954), or 
whether he was saved from deportation 
under one of the exceptions examined 
in Rowoldt v. Perfetto, 355 U. S. 115 
(1957), 


Party member was permitted to remain 


where an alien Communist 
in the country on the theory that his 
association with the Party was “devoid 
of any ‘political implications’ ” 

In a short per curiam opinion, the 

Court affirmed the denial of relief. The 
issue turned on the credibility of the 
testimony on which the District Judge 
based his judgment. the Court said, and 
it could not hold that his findings in 
this case were erroneous. 
Mr. Justice Douc.as, joined by the 
Cuter Justice, Mr. Justice BLAcK and 
Mr. Justice BRENNAN, wrote a dissent- 
ing opinion which pointed out the simi- 
larity between this and the Rowoldt 
case, arguing that the latter should 
control the result here. 

[he case was argued by Joseph 
Forer and Nels Peterson for petitioner 
ind by Oscar H. Davis for the United 


“tates. 


Reviews in this issue by Rowland Young. 
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Citizenship... 
collateral estoppel 


Mackey v. Mendoza-Martinez, 362 
U. S. 384, 4 L. ed. 2d 812, 80 S. Ct. 
785, 28 Law Week 4264. (No. 29, 


decided April 18, 1960.) On appeal 
from the United States District Court 
for the Southern District of California. 
Remanded. 

In this case, the Court remanded a 
case raising the constitutionality of 
Section 401(j) of the Nationality Act 
of 1940, 54 Stat. 1137, which provides 
for loss of citizenship for remaining 
abroad to avoid military service, in 
the hope that the constitutional ques- 
tion could be avoided by resolution of 
a question of collateral estoppel. 

The suit was for a declaratory judg- 
ment that the appellee was a United 
States citizen. The District Court first 
held that appellee had lost his citizen- 
ship by virtue of Section 401(j), but, 
on remand, reconsidered the question 
in the light of Trop v. Dulles, 356 U.S. 
86, and found Section 401(j) uncon- 
stitutional. 

The appellee contended that his 1947 
conviction of draft evasion necessarily 
included an adjudication that he was a 
citizen, since the act was inapplicable 
to non-resident aliens and he could 
have been subject to it only if he were 
a citizen. 

The Court remanded to avoid the 
constitutional question if possible. Its 
per curiam opinion noted that the 
Solicitor General was of the view that 
“there is so little ground for saying 
that appellee’s citizenship status has 
already been definitively decided” that 
that question need not be canvassed, 
but that he would not oppose a resolu- 
tion on that basis. 

Mr. Justice CLARK, joined by Mr. 
Justice HARLAN and Mr. Justice WuiIrT- 
TAKER, wrote a dissenting opinion that 
argued that the Court itself should dis- 
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pose of the question of collateral estop- 
pel, particularly in view of the fact that 
the case had been in the courts for six 
years. 

Mr. Justice FRANKFURTER wrote a 
separate memorandum which suggested 
that the judgment below should have 
been vacated “without summarizing the 
position of the parties on the claim of 
collateral estoppel which is not rele- 
vantly before us on this record, and, 
above all, without any intimation re- 
garding the seriousness of such a 
claim”. 

The case was argued by Oscar H. 
Davis for appellants and by Thomas R. 
Davis for appellee. 


Copyrights... 
renewal 

Miller Music Corporation v. Charles 
N. Daniels, Inc.. 362 U. S. 373. 4 L. 
ed. 2d 804, 80 S. Ct. 792, 28 Law 
Week 4247. (No. 214, decided April 
8. 1960.) On writ of certiorari to the 
United States Court of Appeals for the 
Second Circuit. Affirmed. 


“Moonlight and Roses” will bring 
sorrowful memories of $1,000 to the 
petitioner in this case. That is the 
amount it paid, along with royalties, 
for the renewal rights of the copyright 
of the song. In this decision, the Court 
held that the renewal rights passed to 
the residuary legatees of the composer 
instead of to the petitioner, to whom 
the composer had assigned them. 

The composer made the assignment 
to petitioner before expiration of the 
original twenty-eight year term of the 
copyright. He had no wife or child, 
and his next of kin were three brothers. 
Each of the brothers executed an as- 
signment to petitioner of his renewal 
expectancies. The composer died be- 
fore expiration of the original copy- 
right. bequeathing his residuary estate 
to his nephews and nieces but making 
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no specific bequest of the renewal 
right. His executor renewed the copy- 
right and the probate court decreed its 
distribution to the residuary legatees, 
who assigned their interests in the 
copyright to the respondent. Petitioner 
brought this suit for infringement of 
the copyright, but respondent’s motion 
for summary judgment was granted. 
The Court of Appeals affirmed. 

The Supreme Court affirmed, speak- 
ing through Mr. Justice Douc as. The 
decision was governed by Section 23 
of the Copyright Act of 1909 which 
provides that the author of a copy- 
righted work, “if still living, or the 
of the 
author, if the author be not living, or 


widow, widower, or children 


if such author, widow, widower, or 
children be not living, then the author’s 
executors, or in the absence of a will, 
his next of kin shall be entitled to a 
renewal and extension of the copyright 
... The Court read this as creating a 
“hierarchy of people granted renewal 
rights”: first, the author; second, the 
third, 
the executor: and fourth, absent a will, 


the next of kin. “What Congress has 


widow. widower. or children: 


done by $24”, the Court explained, “‘is 
to create contingent renewal rights .. . 
in derogation of the usual rules of suc- 
We would re- 
design $24 if we held that executors, 


cession... think we 
named as one of the preferred classes, 
do not acquire the renewal rights, 
where there has been a prior assign- 
ment, though widows, widowers, and 
children or next of kin would acquire 
them.” The statute, the Court added, 
reflects “a consistent policy to treat 
renewal rights as expectancies until 
the renewal period arrives... Until 
that time arrives, assignees of renewal 
rights take the risk that the rights ac- 
quired may never vest in their assign- 
ors. A purchaser of such an interest is 
deprived of nothing”, the Court ex- 
plained. 

Mr. Justice HARLAN, joined by Mr. 
Justice FRANKFURTER, Mr. Justice 
WHITTAKER and Mr. Justice STEWART, 
wrote a dissenting opinion which ar- 
gued that the result reached by the 
Court was not compelled by the lan- 
guage of the statute and that there was 
no reason for regarding the executor 
as one of the “preferred class” favored 
by Congress. The dissent felt that the 


T72 


result of the decision was to under- 
mine the sales value of renewal rights 
“at the expense of the avthor and his 
immediate family” —whose interests the 
Copyright Act was designed to protect. 

The case was argued by Julian T. 
Abeles for petitioner and by Milton A. 
Rudin for respondent. 


Commerce... 
local regulation 

Huron Portland Cement Company V. 
Detroit, 362 U.S. 440, 4 L. ed. 2d 852, 
80 S. Ct. 813, 28 Law Week 4209. 
(No. 86, decided April 25, 1960.) On 
appeal from the Supreme Court of the 
State of Michigan. Affirmed. 

At issue here was the constitution- 
ality of Detroit’s Smoke Abatement 
Code as applied against appellant’s 
ships engaged in interstate commerce 
on the Great Lakes. The Court upheld 
the code. 

The appellant’s vessels were equipped 
with hand-fired scotch marine boilers 
which, when the fires were cleaned, 
emitted smoke that was in excess of the 
standards permitted by the code. Struc- 
tural alterations in the vessels would 
have been required to bring about com- 
pliance with the ordinance. The City 
instituted criminal proceedings against 
the appellants for violations during 
times when the vessels were docked at 
Detroit. The appellant tried to obtain 
an injunction against enforcement of 
the code, but was unsuccessful in the 
state courts. It argued, first, that since 
the ships were operated under a com- 
prehensive system of federal regula- 
tion, the City could not impose addi- 
tional or inconsistent standards, and, 


‘ 


second, that the ordinance “materially 
affects interstate commerce in matters 


where uniformity is necessary”. 

through Mr. Justice 
STEWART, the Supreme Court rejected 
both of these arguments. The Court 
said that safeguarding the purity of the 


Speaking 


air was clearly within the police power 
of the state, and it could find no over- 
lap between the scope of the federal 
ship inspection laws and the ordinance. 
The mere possession of a federal li- 
cense did not immunize a ship from 
the operation of the normal incidents 
of local police power, the Court said, 
and state regulation that does not dis- 
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criminate against interstate commerce 
may constitutionally stand. 

Mr. Justice DouGLAs wrote a dis. 
senting opinion in which Mr. Justice 
FRANKFURTER concurred. The dissent 
read the ordinance as being in direct 
conflict with the federal regulatory 
statute and argued that the city was 
threatening to impose criminal sane. 
tions for using in interstate commerce 
the precise equipment which a federal 
agency had certified and approved. 

The case was argued by Alfred EF. 
Lindbloom for appellant and by John 
F. Hathaway for appellees. 


Fair Labor Standards Act... 
scope 

Mitchell v. H. B. Zachry Company. 
362 U. S. 310, 4 L. ed. 2d 753, 80 
S. Ct. 739, 28 Law Week 4241. (No. 
83, decided April 4, 1960.) On writ 
of certiorari to the United States Court 
of Appeals for the Fifth Circuit. 
A firmed. 

The holding here was that the build. 
ers of a dam to store water, 40 per cent 
of which was to be used by industrial 
users, were not engaged in the produc- 
tion of goods for commerce within the 
meaning of the Fair Labor Standards 
Act. 

The dam in question was to provide 
the water supply of the City of Corpus 
Christi. 
40 and 50 per cent of the water pro- 


It was conceded that between 


vided would be consumed by industrial 
users, most of whom produce goods for 
commerce, and that water was essen- 
tial for their operations. The Secretary 
of Labor obtained an injunction to 
force the builders of the dam to com- 
ply with the statute. The Court of 
Appeals reversed award of the injunc- 
tion. 

The Supreme Court affirmed in an 
opinion written by Mr. Justice FRANK- 
FURTER. The Court discussed prior in- 
terpretation of the statute, noting that 
it manifests the concern of Congress to 
avoid undue displacement of state reg- 
ulations of activities of a dominantly 
local character. The word “commerce” 
has thus been used in the limited sense 
of “trade. commerce, transportation, 
transmission, or communication among 
the several States”, the Court went on. 
Thus, there is employment “in com- 


merce”, employment “in production 
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which is tor commerce” and, furthest 
remo\ed from commerce, “employment 
in an activity which is related” to pro- 
ducti.n for commerce. The Court ad- 
mitte 
but it could not agree that construction 


these distinctions were difficult, 


of ths dam was covered by the act. 
The (am itself was neither a facility of 
“commerce” nor a facility of “produc- 
tion’. said the Court. “Operation of the 
completed dam will merely support 
production facilities; and construction 
of the dam is yet another step more 
remote’, the Court declared. The Court 
concluded that “the combination of the 
remoteness of this construction for pro- 
duction, and the absence of 1 dedica- 
tion of the completed facilities either 
exclusively or primarily to production, 
persuade us that the activity is not 
‘closely related’ or ‘directly essential’ 
to production for commerce.” 

Mr. Justice DoucLas, joined by the 
Curr Justice, Mr. Justice BLACK and 
Mr. Justice BRENNAN, wrote a dissent- 
ing opinion which argued that the cases 
relied upon by the petitioner, which the 
Court had distinguished on the facts, 
should the 
here. The dissent declared that the de- 


have controlled decision 
cision “changes the symmetry of the 
judicial rulings under the Act, narrows 
its scope, and impairs its effectiveness.” 

The case was argued by Bessie Mar- 
olin for petitioner and by R. Dean 
Moorhead and Chester H. Johnson for 
respondent, 


Labor law... 
injunctions 

Order of Railroad Telegraphers v. 
Chicago and North Western Railroad, 
162 U. S. 330, 4 L. ed. 2d 774, 80 S. 
Ct. 761, 28 Law Week 4251. (No. 100, 
decided April 18, 1960.) On writ of 
certiorari to the United States Court 
o| Appeals for the Seventh Circuit. Re- 
versed. 

This case involved an injunction 
warded by a federal court enjoining 
a strike by respondent’s employees. 
The dispute concerned the railroad’s 
desire to abandon a number of small 
stations along its line which had be- 
come economically unfeasible. The sta- 
tions were set up seven to ten miles 
apart in the early days of the road, but 
modern conditions have reduced the 





amount of work performed at the sta- 
tions so that in many of them the 
agents work less than an hour a day. 
The railroad’s plan to abandon the 
stations had been submitted to the state 
utility commissions involved. 

The union notified the railroad that 
it wanted to amend the collective bar- 
gaining agreement by adding a rule 
that no job in existence on December 
3, 1957, could be discontinued except 
by agreement between the carrier and 
the union. The railroad took the posi- 
tion that this did 
labor dispute” under the Railway 


not constitute a 


Labor Act, that it did not raise a bar- 
gainable issue and that the union had 
no right to protest or to seek relief 
except by appearing before the appro- 
priate state utility commissions. Fur- 
ther, the railroad argued that mainte- 
nance of the unnecessary agencies vio- 
lated the national transportation policy 
adopted by Congress in the Interstate 
Commerce Act. 

The District Court granted temporary 
but held that it 
jurisdiction to grant a permanent in- 
the 
Guardia Act. The Court of Appeals 


relief, was without 


junction because of Norris-La- 
granted a permanent injunction, how- 
the District 
Court that the union’s proposed con- 


ever, disagreeing with 
tract change related to “rates of pay. 
rules or working conditions” and thus 
was a bargainable issue under the Rail- 
way Labor Act. 

The Supreme Court reversed, speak- 
ing through Mr. Justice BLack. The 
Court said that the controversy came 
the Act be- 
cause it clearly related to an effort by 


within Norris-LaGuardia 
the union to change the “terms” of an 
existing collective bargaining agree- 
ment. “We cannot agree with the Court 
of Appeals”, said the Supreme Court, 
“that the union’s efforts to negotiate 
about the job security of its members 
‘represents an attempt to usurp legiti- 
mate managerial prerogative in the 
exercise of business judgment with re- 
spect to the most economical and efh- 
cient conduct of its operations’ ” 
There was no express provision of law 
making it unlawful for the union to 
want to discuss actions by the railroads 
that would vitally and adversely affect 
the security, seniority and stability of 
railroad jobs, the Court went on, and 
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nothing that the union requested would 
require the railroad to violate any 
valid law or any valid order of a 
public agency. As for the argument 
that maintenance of the stations was 
wasteful, and therefore a violation of 
the Interstate Commerce Act’s policy 
of fostering an efficient national rail- 
road system, the Court replied that the 
Railway Labor and Norris-LaGuardia 
Acts both expressed a determination 
by Congress that collective bargaining 
will national 


also foster an efficient 


railroad system. 

Mr. Justice CLARK, in a dissenting 
opinion, argued that the union in effect 
had issued a ukase to the railroad, 
“comply with our demand, or suffer 
a strike” which would cripple the line. 
“Everyone knows what the answer of 
the to the railroad’s 
plan to close the unneeded stations. 


union will be” 
the dissent went on. The over-all pur- 
pose of Congress was to prevent strikes, 
and Congress had not intended to put 
the railroad here in such a situation. 
the dissent argued. 

Mr. Justice WHITTAKER wrote a dis- 
sent in which Mr. Justice FRANKFURTER 
and Mr. Justice CLARK joined. This 
dissent argued that the union’s demand 
that it be consulted before any jobs 
were the teeth of 
the of the 
Interstate Commerce Act and therefore 
was unlawful. The union had refused 


abolished ran in 


provisions and_ policies 


even to discuss the matter, the dissent 
declared, and its demand was simply 
for a covenant that no existing jobs 
be abolished without its consent. The 
that the 
Guardia Act did not deprive federal 


dissent argued Norris-La- 
courts of the power to enjoin unlaw- 
ful conduct or strikes to enforce un- 
lawful demands; hence it held that the 
injunction here should have been up- 
held. 

Mr. Justice STEWART added a memo- 
randum expressing doubt that there 
was federal jurisdiction in the case. 
believing it to be a matter for the vari- 
ous states involved, but declaring that 
if there was federal jurisdiction, then 
he agreed with Mr. Justice Wuir- 
TAKER’s dissent. 

The case was argued by Lester P. 
Schoene for petitioners and by Carl 
McGowan for respondent. 
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Labor law... 
injunctions 

Marine Cooks & Stewards, AFL, _ 
Panama Steamshij» Company, Lid., 362 
U.S. 365, 4 L. ed. 2d 797,305. G. 
779, 28 Law Week 4261. (No. 403. 
April 18, 1960.) On writ of 
certiorari to ths United States Court of 


Re- 


c 
< 
decided 


Appeals for the Ninth Circuit. 
versed and remanded. 

Here a Federal District Court issued 
an injunction prohibiting picketing of 
respondents’ vessel in the port of 
Tacoma. The vessel is owned by a 
Liberian corporation, time-chartered 
for its voyage by another Liberian cor- 
poration and all members of its crew 
were aliens working under employ- 
ment contracts made outside the United 
States. The petitioner arranged to have 
a “picket boat” circling around the re- 
spondents’ ship in harbor with a sign 
reading “AFL-CIO seamen protest loss 
of their livelihood to foreign flag ships 
with sub-standard wages or sub-stand- 
ard conditions”. The District Court is- 
sued the injunction on the grounds that 
the case did not involve a labor dispute 
within the meaning of the Norris-La- 
Guardia Act and that the picketing in- 
terfered with the internal economy of 
a vessel registered under the flag of a 
friendly foreign power and was “an 
unlawful interference with foreign com- 
merce”. The Court of Appeals affirmed. 

The Supreme Court reversed and re- 
manded, speaking through Mr. Justice 
Buiack. The Court held that the injunc- 
tion was prohibited by the Norris-La- 
Guardia Act, as the union had con- 
tended. The Court found it difficult to 
see how the controversy could be con- 
sidered anything but one “concerning 
terms or conditions of employment” 
and hence a labor dispute within the 
meaning of the statute. The picketing 
protested “sub-standard wages or sub- 
standard conditions”, it involved “per- 
sons who are engaged in the same in- 
dustry, trade, craft or occupation” as 
required by the act; it was immaterial, 
the Court added, that the unions and 
the ship and the consignees of the 
ship’s cargo did not “stand in a proxi- 
mate relation of employer and em- 
ployee”. 

The Court could find no authority 
for holding that the picketing was un- 
lawful merely because it involved a 
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foreign vessel, and even if the picket- 
ing were unlawful, it said, that would 
not authorize a federal court to enjoin 
the picketing in the teeth of the Norris- 
LaGuardia Act. 

Mr. Justice WHITTAKER noted his 
dissent on the ground that the case did 
not involve a lawful labor dispute 
within the meaning of the Norris-La- 
Guardia Act. 

The case was argued by John Paul 
Jennings for petitioners and by John 
D. Mosser for respondents. 


Labor law... 


picketing 
National Labor Relations Board v. 
Drivers, Chauffeurs, Helpers, Local 


Union No. 639, 362 U.S. 274, 4 L. ed. 
2d 710, 80 S. Ct. 706, 28 Law Week 
41217. (No. 34, decided March 28, 
1960.) On writ of certiorari to the 
Court of Appeals for the District of 
Columbia Circuit. Affirmed. 

The issue here was whether peaceful 
picketing to compel immediate recog- 
nition of the union as exclusive bar- 
gaining representative, when the union 
did not represent a majority of the 
employees, was conduct on the part of 
the union to “restrain or coerce” the 
employees and thus an unfair labor 
practice. 

The unfair labor practice charge 
was filed by the employer after the 
picketing had continued for about six 
months. The National Labor Relations 
Board, one member dissenting, dis- 
regarded the recommendation of its 
trial examiner who heard the case, and 
entered a cease-and-desist order. The 
Court of Appeals set aside the order, 
holding that Section 8(b)(1)(a) of 
the Labor Act did not cover peaceful 
picketing. 

The Supreme Court affirmed, the 
Court’s opinion being written by Mr. 
Justice BRENNAN. The Court said that, 
under the Taft-Hartley Act, the right 
to strike or qualifications of that right 
as they existed under the Wagner Act 
were specifically protected “unless spe- 
cially provided for” by the Taft-Hart- 
ley Act, and it could find nothing 
in the latter statute which permitted 
the board to “impede” the right to 
strike here. The language of Section 
8(b) (1) (a) could not be read to au- 
thorize the Board’s action in this case, 
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" 4 . 
the Court said. Congress has made jt 


pver & TO 
unlawful to resort to a secondary |yoy. a 
- wo tl oO 
cott. to strike to force employers to join she 
° . : o.° omplishe 
unions or to engage in recognitional ; 
> i" ; i t pots % 
strikes where another union is certified 
‘ ‘Biversion 
the Court held, but none of these was 
pp wer its 
this case. The Court examined the legis.f, n 
. . rr vif ra 
lative history of the Taft-Hartley Act co ail 
a os eum ( nN ‘ 
and determined that the prohibition T 
against conduct to “restrain or coerce’]. 
° “ e servic 
non-union employees was directed at 
ig nal COs 
threats of physical force or economi | 
; : gs d. ine 
reprisal, not at this kind of peaceful 
. . we ; ri a ring me 
picketing. The kind of “recognitional ¥ 
. . ss irit 
picketing” that the Board was author. q 
2 arl 
ized to regulate was held to be only the 
” ) . 
recognitional picketing to accomplish i he 
. e e ° ~ e rmed av 
the objectives specified in Section 8(b\ fF" “ 
jon, not 


(4), which forbids picketing when an." 
other union has been certified as theg'’'° ‘ 
bargaining representative. ditiona 
ler Sectie 


erce Ac 


ished an 


Mr. Justice STEWART, joined by Mr, 
Justice FRANKFURTER and Mr. Justice 


WHITTAKER, attached a memorandum Tl | 
1e Cé 


‘ollins f 


Laughlin 


expressing the view that the case should 
have been remanded to the Board for 
reconsideration in the light of the 
Labor-Management Reporting and Dis. 


closure Act of 1959, which was enacted! axatic 
since the Board’s first consideration of su 
the case. Vew F 
The case was argued by Dominick m a“ 
L. Manoli for petitioner and by Her- ghee : 
bert S, Thatcher for respondent. No. 335 
writ of € 

ourt of 

Railroads... uit. Affi 
roller lumber traffic This ¢ 

Union Pacific Railroad vy. United§{ a sun 


States, 362 U.S. 327, 4 L. ed. 2d 766.fevy on 
80 S. Ct. 737, 28 Law Week 4246.fiax 
(No. 98, decided April 4, 1960.) On 
appeal from the United States District 
Court for the Southern District oj 


lowa, Affirmed. 


The United States obtained an in- 


axpayer 


The | 










t pay to 
he city | 
junction from 


restraining appellant ought 


performing roller lumber traffic service R “petiti 
ng to | 


round 


until it published and filed a tarifl 
covering the traffic. Six roads engaged 
in the traffic had already filed tariffs 
for the services, but the appellant re: 


ity was 
0 make 
rs obl 
eld tha 


letermit 


fused to do so and continued to handle 
roller lumber traffic on the same tarifl 
as its fast freight. 

The Interstate Commerce Commis- 
sion sought the injunction. The District 
Court found that appellant rendered a 
fourteen-day delayed lumber service 














We IE or « route that ordinarily required 


Bo to four days. The delay was ac- 


: join mplished by holding cars on sidings 
Honal , points along the trunk lines, waiting 
‘hed, vers mn orders to move the shipment 
, on ver its regular service. The delay 
legis Bards the shipper additional time to 
3 Act da market for lumber while it is in 
ae The District Court found that 
CFCE Bie service incurred additional “opera- 
2 ath nal costs and problems” for the rail- 
rome ad. including switching, siding and 
ceful ; = ‘ 
Horing not present in fast freight serv- 
Honale . and not included in its published 
ithor-f 
arifl 
ly the P . 
iplish Per curiam the Supreme Court af- 
8h) permed award of a permanent injunc- 
n an.gio!: noting that it agreed that the 
‘ th constituted the furnishing of 
dditional “privileges or facilities” un- 
ler Section 6(7) of the Interstate Com- 
Mr. erce Act, and therefore must be pub- 
istice ted and filed in the railroad’s tariff. 
i The case was argued by Elmer B. 
ollins for appellant and by John G. 
. - Laughlin, Jr., for the United States. 
the 
| Dis. , 
acted aXation ..-. 
inl summary adjudication 
\ew Hampshire Fire Insurance Co. 
inickf: Seanlon, 362 U.S. 404, 4 L. ed. 2d 
Her. p20. 80 S. Ct. 843, 28 Law Week 4282. 
\o. 339, decided April 25, 1960.) On 
vrit of certiorari to the United States 
ourt of Appeals for the Second Cir- 
uit. Affirmed. 
This decision refused to permit use 
nited}{ 2 summary proceeding to quash a 
766.fevy on the property of a delinquent 
1246. Baxpayer. 
| On The District Director of Internal 













siric! Revenue served notice of the levy on 


he City of New York, demanding that 
{pay to the Director money due from 
he city to the taxpayer. The petitioner 
from#rought this summary proceeding by 
rvice— “petition” in the District Court seek- 
tariff 


— 
aged 


ng to have the levy quashed on the 
round that the indebtedness of the 
iriflsrity was owed to it because it had had 
t re-fo make good as surety on the taxpay- 
indle 


rariff 


ts obligations. The District Court 
held that it was without jurisdiction to 
letermine the rights of the parties in 
:mis- 
strict 
ed a 


rvice 











a summary proceeding and dismissed 
the petition. The Court of Appeals 
affirmed. 

The Supreme Court affirmed in a 
Mr. 


Justice BLack. Pointing out that sum- 


unanimous opinion written by 


mary trials over property rights are 
the exception in our jurisprudence and 
were practically unknown at common 
law, the Court said that it could find 
neither justification nor authority for 
carving an exception to the rules for a 
plenary trial laid down in the Federal 
2463 of 28 US.C,, 
which provides that property taken un- 


Rules. Section 
der a federal revenue law shall not be 
repleviable but shall be subject only to 
the orders of federal courts, was of no 
avail to the petitioner, the Court said, 
because it was intended to protect the 
property seized by federal officers 
against summary state court action. 
Court 


Section 2463 could be construed as 


Moreover, the added, even if 
transferring custody of property seized 
by revenue officers into the hands of 
officers of the federal courts, it would 
not follow that cases involving the 
ownership of that property should be 
tried in a summary fashion. 

The case was argued by Jack Hart 
Richard M. 


for petitioner and by 
Roberts for respondents. 


Workman’s Compensation... 
agency 

Ward v. Atlantic Coast Line Rail- 
road, 362 U. S. 396, 4 L. ed. 2d 820, 
80 S. Ct. 789, 28 Law Week 4267. 
(No. 485, decided April 18, 1960.) On 
writ of certiorari to the United States 
Court of Appeals for the Fifth Circuit. 
Reversed. 

In an action under the Federal Em- 
ployers’ Liability Act, 35 Stat. 65, the 
petitioner was suing for damages for 
injuries sustained when he was work- 
ing on the repair of a railroad siding. 
Although he was a regular employee 
of the railroad, the work was being 
done on Saturday, normally his day 
off, and the siding was on the property 
of the M. & M. Turpentine Company. 


The record indicated that the railroad 
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foreman had recruited his crew to do 


the work on the Turpentine Company’s 
siding on their day off. There was a 
conflict of 
whether the foreman told the crew that 


sharp evidence as to 
they were working for someone other 
than the railroad. The foreman paid 
the workers out of funds supplied by 
the Turpentine Company. 

The Court of Appeals affirmed a 
judgment for the railroad entered on 
a jury verdict. 

The Supreme Court reversed in a 
per curiam opinion. The Court found 
no merit in petitioner’s contention that 
the proofs required a holding as a 
matter of law that the Turpentine Com- 
pany was the “agent” of the railroad 
in maintaining the siding within the 
meaning of the statute. The siding was 
privately owned by the Turpentine 
Company, the Court pointed out, and 
was built to serve it alone. “In main- 
taining it, we do not see how it can 
be said under the proofs that the Tur- 
pentine Company was ‘engaged in fur- 
thering the operational activities of re- 
spondent’.” The Court reversed, how- 
felt that the 
judge’s instructions to the jury limited 


ever, because it trial 
their inquiry to the question whether 
petitioner was aware that the railroad 
considered him to be working for a 
third party. Neither the railroad’s con- 
cept of the petitioner’s status nor his 
acquiescence was determinative, the 
Court said, “The parties’ characteriza- 
tion is but one factor to be considered 
among others...and the issue is one 
for determination by the jury on the 
basis of all the relevant factors.” 

Mr. Justice FRANKFURTER noted that 
he would have dismissed the writ as 
improvidently granted. 

Mr. Justice HARLAN and Mr. Justice 
WHITTAKER that 
there was no evidence in the record 


dissented, noting 
tending to establish any of the usual 
criteria showing an employment rela- 
tionship between the petitioner and the 
respondent in connection with the 
work. 

The case was argued by Neal P. 
Rutledge for petitioner and by Sam T. 
Dell. Jr., for respondent. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Actions... 
pre-natal injuries 
Joining the prevailing swing of au- 
thority, the Supreme Court of South 
Carolina has ruled that a viable child 
who suffers a negligently caused pre- 
natal injury may bring an action after 
birth. 
The suit was actually commenced by 
a special administrator on behalf of the 
child because the child had died four 
hours after a premature birth, allegedly 
from injuries suffered en ventre sa 
mere in an automobile-bus collision. 
There were two causes of action—one 
laid under a survival statute for “pain 
and agony” during the child’s brief 
life and the other under the wrongful 
which the 


death statute in 


would be for the benefit of the parents. 


recoy ery 


Since. however, in South Carolina the 
right of an administrator to sue for 
death is 
whether the decedent would have had 


wrongful determined — by 
an action for injuries had he lived, the 
ultimate question either way was the 
right of the child to maintain an action 
for a pre-natal injury. 

It was a question of first impression 
in South Carolina and the Court noted 
that the first American or English de- 
cision on the subject in 1884 in Massa- 
chusetts, Dietrich v. 
Vorthampton, 138 Mass. 14, had de- 
nied the action. Other states followed 


Inhabitants of 


this lead, but the Court pointed to a 
trend the other way beginning in 1949, 
Supporting this, it cited cases from 
Ohio, Minnesota, Maryland, Georgia. 
Mississippi, Oregon, Connecticut, Ken- 
tucky and New Hampshire. It pointed 
out that Missouri, New York and IIli- 
nois, all of which at one time held 


Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 
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there was no action, have now reversed 
themselves. 

“We think”, the Court concluded, 
“the reasons assigned by the courts for 
holding that a child after birth may 
not maintain an action for pre-natal 
injuries are unsound, illogical and un- 
just. We need not be concerned about 
lack of precedent. There is 
plenty.” The Court declared that the 
proof of a causal connection between 


now 


the injury and the damage subsequent- 
ly apparent after birth would not pre- 
sent an insurmountable problem, 


(Hall v. Murphy, Supreme Court of 
South Carolina. April 13, 1960, Oxner, J., 
113 S.E. 2d 790.) 


Bar Admissions... 
secret reports 

Admission to the Bar cannot be de- 
nied on the basis of secret reports or 
information not revealed to the appli- 
cant and not on the open record, the 
Supreme Court of Arizona has held. 

Although he passed the Arizona bar 
examination and bore the burden of 
making a case of good moral character 
for himself, the applicant, who had 
been admitted in Minnesota and Illi- 
nois, was turned down by the commit- 
examinations and admissions 


tee on 


twice. In 1953 the committee said he 
was “not a fit and proper person” to be 
admitted, and in 1960 the committee, 
with the personnel completely changed, 
again recommended against admission. 
There was no adverse material brought 
before the committee in any of its hear- 
ings. It had received, however, a con- 
fidential 
Conference of Bar Examiners, the or- 


report from the National 
ganization relied on by bar admission 
officials to make nation-wide investiga- 
tions of the character and backgrounds 
of applicants for bar admission. On the 
this the committee 


denied approval. The report was re- 


basis of report 


ceived by the committee on its promise 
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that it would not reveal the information 
without the informant’s consent. 

This was all well and good, the Court 
said; the committee would not be com. 
pelled to breach its trust. But at the 
the Court 
could not ground its adverse ruling on 


same time, continued. jt 


the report. The Court declared: 


we cannot allow information of 
this nature to be used by the committee 
for the purpose of denying a man due 
process in so vital a matter as the right 
to practice his chosen profession. To 
do so would be to open the door to the 
most noxious type of character assassi- 
nation and guilt by innuendo. If re. 
spectable persons have derogatory in- 
formation or bona fide charges to level 
against an applicant, they should not 
hesitate to come out into the open and 
speak the truth. If they insist on hid- 
ing behind a cloak of secrecy, then 
their evidence cannot be used to im- 
peach the character of a man whose 
only apparent fault has been to acquire 
a few devious secret enemies. 


The Court said the way out would 
have been for the committee to have 
investigated the derogatory reports in- 
dependently in order to verify or dis- 
prove them on an open record. Another 
possible solution, not mentioned by the 
Court but probably explored by the 
committee, would have been to obtain 
a release from the source of the in- 
formation. 

The Court concluded by entering an 
order admitting the applicant to the 
Arizona Bar. 


(Application of Burke, Supreme Court 
of Arizona, April 20, 1960. Udall, J.. 351 
P. 2d 169.) 


Bar Integration... 
constitutional challenge 
The Supreme Court of Wisconsin has 
turned back a constitutional challenge 
to its 1956 order integrating the Wis: 


cons! 
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Bar. A lawyer raised the ques- 


cons} 
ion | y suing the treasurer of the State 
Bar of Wisconsin for the return of his 
dues. and, although the case was dis- 
ysed of on procedural grounds by the 
rial court, the Supreme Court con- 
<iderod the constitutional issue on its 
I eril 

In a sense this was unnecessary be- 
cause the Court in 1943 held bar in- 
tecration constitutional (244 Wis. 8), 
but refused to order integration be- 
cause the attitude of the Bar was not 
known and many lawyers were away 
from the state in the Armed Forces. 
When the issue came before the Court 
later (249 Wis. 253) it again refused 
io integrate the Bar and suggested that 
the voluntary state bar association try 
to get more support. In 1956, however, 
the Court, having been furnished with 
a poll of the state’s lawyers, approved 
integration (77 N.W. 2d 602) and in 
\053. looking approvingly at the first 
two years’ operation, it ordered integra- 
tion continued as permanent (93 N.W. 
2d 601). Thus the constitutional issue 
has been settled in Wisconsin since the 
beginning of the integration movement 
there. 
The disgruntled lawyer in the instant 
case raised the point in a novel way, 
however, and the Court chose to con- 
sider his contention because it had not 
been presented in the 1943 case. He 
irgued that his freedom-of-speech rights 


under the First Amendment of the 
Federal Constitution. protected against 
state invasion by the Fourteenth 


\mendment, included the right not to 
belong to an association. This, he said. 
was the necessary concomitant of the 


freedom to belong to an association. 


But the Court. terming this a cliché, 
declared that the bar integration rule 
ind the by-laws of the State Bar did 
not compel him to attend meetings, vote 
or associate with anyone. His member- 
ship in the State Bar, the Court said, 
did not preclude him from speaking on 
ny subject “even though such views 
be diametrically opposed to a position 
taken by the State Bar”. 


“compulsion”, the Court continued, is 


The only 


he payment of $15 annual dues, and it 
reminded the plaintiff that the practice 
of law is a privilege which a state may 
reasonably regulate. It likened the an- 





nual dues to the exaction by the state 
of an annual license fee, not unreason- 
able or unduly burdensome in amount. 

The plaintiff made a particular point 
of the State Bar’s use of his compulsory 
dues in its legislative activity, to parts 
of which he was opposed. The Court 
declared that the public welfare was 
promoted by the State Bar taking posi- 
tions on pending legislation, but it 
warned that the State Bar must confine 
its legislative activities to matters deal- 
ing with the administration of justice, 
court reform, and legal practice. “If 
lawyers of the state wish by group 
action to engage in legislative activities 
not so authorized”, the Court added, 
“they will have to do so within the 
framework of some voluntary associ- 
ation and not the State Bar.” 


(Lathrop v. Donohue, Supreme Court 


of Wisconsin, April 5, 1960, Currie. J., 


102 N.W. 2d 404.) 


Contracts... 
television invasion 

A minor league baseball club has 
failed to prove its claim that the major 
leagues violated the territorial-rights 
clause of the major-minor league agree- 
ment when they permitted their games 
to be televised into the minor league 
club’s area, the Court of Appeals for 
the Second Circuit has decided. 

The 
mont League, 
1955, 


suit 


Portsmouth club of the Pied- 
which went out of busi- 
ness in claimed in a breach-of- 
contract that the televising of 
major league games in its area violated 
Rule l(a) of the Major-Minor League 
Rules. The rule, which can be traced 
back as far as 1903, was adopted pur- 
suant to what is known as the Major- 
Minor League Agreement. It provided 


“shall 


be included in any major league” until 


that no minor league territory 
compensation was agreed on as pro- 
vided in the rule. In another place the 
rule spoke of the procedure to be fol- 
lowed by a major league club if it 
desired to “occupy” minor league ter- 
ritory. 

The Court held that the phraseology 
of the contract “unambiguously indi- 
cates that it applies only to the physical 
occupation of minor league territory as 
from 


distinguished broadcasting or 


telecasting of major league baseball 
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games in or into minor league terri- 
tory”. In view of this, the Court ruled, 
there was no room to consider acts 
alleged to show “practical construc- 
tion” by the parties, but that even if 
these were considered, the plaintiff's 
case still failed. 


(Portsmouth Baseball Corporation v. 
Frick, United States Court of Appeals, 
Second Circuit, May 6, 1960, Herlands, J.) 


Damages... 
for lawyer’s death 

A jury verdict of $315,000 for a 
wrongful death and pain and suffering 
prior to the death has been found ex- 
cessive by the United States District 
Court for the Southern District of New 
York. 

The decedent was a lawyer who lived 
in Rumson, New Jersey, and was em- 
ployed by a law firm in New York 
City. His death occurred when a com- 
muter train he was riding went through 
the Newark Bay Drawbridge at Bay- 
onne, New Jersey, and plunged thirty- 
five to forty feet into water. He was 
39 years old at the time; his wife was 
36 and he had five children, ages 8, 7 
6, 5 and 2. 

In dealing with the contention that 
the award by the jury was excessive, 
the Court went through elaborate and 
detailed calculations that constitute a 
handbook of the 


methods of computing an award in 


small law of and 
wrongful-death cases. In order for the 
jury to arrive at $315,000, the Court 
said, while using a life expectancy of 
thirty-four years and a discount rate of 
3 per cent, it would have had to com- 
mence with an original amount of 
$510,000. The Court could find nothing 
to support this. 

Making his own computations, the 
judge detailed these elements and 
amounts of damages: (1) From the 
date of death to the date of verdict, an 
undiscounted figure of $17,500 for loss 
of pecuniary contributions to the fam- 
ily, care, guidance and advice to the 
children, and interest; (2) For loss of 
pecuniary contribution to the widow 
and to the children prior to attaining 
age 18, for thirty-three years, as dis- 
counted, $140,000; (3) For the chil- 
dren’s loss of care, guidance and the 
advice of their father, as discounted, 
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$57,000; (4) For pain and suffering, 
not discounted, $10,000: (5) Punitive 
additional damages on the pain and 
suffering item, $1.000; and (6) Allow- 
ance for income tax to be paid on the 
interest derived from the award neces- 
sary to equai the pre-discounted figure, 
86.500. 

From these rounded-off figures the 
Court arrived at $232,000, which it 
again rounded off to $235,000. It 
granted a new trial in the absence of a 
stipulation to reduce the verdict to 


$235,000. 


(Meehan v. Central Railroad of Neu 
Jersey, United States District Court, 
Southern District of New York, Jan- 
uary 12, 1960, Levet, J.. 181 F. Supp. 
594.) 


Discovery ... 
consular privilege 

The New York administrator of the 
estate of former King Faisal II of Iraq 
has been rebuffed by a New York court 
in an attempt to obtain information 
from Iraqi consular officials about 
property allegedly belonging to the 
estate. 

A discovery order attempted to com- 
pel the acting consul general and the 
consul of the Republic of Iraq to sub- 
mit to examination, The officials con- 
tested the jurisdiction of the court in a 
special appearance and argued that the 
examination would violate the sover- 
eignty of Iraq. 

The Surrogate’s Court of New York 
County dismissed the discovery order. 
The Court held that consular officers do 
not enjoy the diplomatic immunity of 
embassy staffs, but that local courts 
cannot compel them to disclose any 
information acquired in an official ca- 
pacity or to produce official records 
of their government. The Court termed 
this a principle based on cothity and 
existing even in the absence of a treaty. 
which was the situation between the 
United States and the Republic of Iraq. 

Who determines whether the infor- 
mation sought is concerned with official 
business as distinguished from the con 
sul’s individual affairs? The consular 
officer summoned has the exclusive 
right to decide this, the Court said, 
adding that it could not question the 


exercise of this discretionary judgment. 


ro American Bar Association Journal 


The Iraqi officers also relied on 28 
U.S.C.A. $1351, providing that federal 
courts have exclusive jurisdiction over 
actions involving consuls and vice con- 
suls of foreign countries. but the Court 


did not decide this contention. 


(In re Estate of King Faisal 11, 
Surrogate’s Court. New York County. 
February 19, 1960. Cox, S.. 199 N.Y.S. 
2d 595.) 


Criminal Law... 
no transcript 

The Supreme Court of Illinois has 
refused to read the rule of Griffin v. 
Illinois, 351 U.S. 12, as requiring the 
state to grant a new trial to a defend- 
ant who was convicted in Chicago in 
1930 before official shorthand report- 
ers were provided in the court in which 
he was tried. Because of this, it was 
impossible to provide the transcript. 
Prior to 1930. a defendant could fur- 
nish and pay his own reporter if he 
desired one, 

In Griffin the United States Supreme 
Court held a state was constitutionally 
required to furnish an indigent crimi- 
nal defendant a transcript of his trial 
if the state’s mode of appellate pro- 
cedure. such as writ of error, could be 
used by an indigent on the same terms 
with non-indigents only by having a 
transcript available. But in this case 
there were no shorthand notes from 
which a transcript could be made. 
Nevertheless the defendant contended 
that the Griffin rule required that he 
be furnished a free transcript, and that 
if the state failed to do this. for what- 
ever reason, he was entitled to a new 
trial. 

The Supreme Court of Illinois dis- 
agreed. Its short answer could have 
been that the defendant was too late in 
filing his petition for a writ of error: 
it was not filed until 1959, twenty-nine 
years after his conviction, whereas IIli- 
nois adheres to the common-law limita- 
tion period of twenty years. But, addi- 
tionally, the Court chose to consider 
the defendant’s other contentions. 

It pointed out first that the United 
States Supreme Court had not specified 
that Griffin, which was decided in 1956. 
have retroactive operation, but on the 
contrary had said that“... in arriving 
at a new principle, the judicial process 


is not impotent to define its scope and 


limits”. The Court noted that afte; 
Griffin it adopted its Rule 65—1 pro. 
viding a procedure under which. jp. 
digents could obtain transcripts with. 
out cost, and that in doing so it had 
placed pre-Griffin convicts in a separat 
category whose applications may be 
denied if it is impossible to obtain th 
transcript. The impossibility rule does 
not apply to persons convicted after 
Griffin; if they are indigents the stat 
must provide the transcript. 

The defendant argued the Court's 
rule was unconstitutional as a denia 
of due process and equal protection ir 
that a distinction is made betwee 
furnishing a transcript where it is un. 
available and where it is obtainable 
Not so, the Court declared. “In th 
light of the orderly administration oj 
justice”, it said, “there is a reasonabl 
basis for classification between indi 
gent prisoners convicted prior to Grij 
fin, where the transcripts of their pro 
ceedings are obtainable, and where 
unavailable. . . [T]he Federal Constitu 
tion neither requires nor demands re: 
troactive application of a new law. . 
[I]t was withia our power to say that 
the rule promulgated would apply it 
certain cases and not in others as long 
as the classes thereby created did not 
abridge the requirements of due proc- 
ess and equal protection of the law. .. 
There is nothing in the decision ir 
Griffin which indicates that a defendant 
must be given a new trial if the tran- 
script of proceedings is unavailable 
because the trial was unreported.” 

Making a reference to the basi 
philosophy of Griffin—which was t 
give indigents the same advantages as 
non-indigents—the Court remarked 
that the “wealth of the world” could 
not produce a transcript for the present 
defendant. 


(Illinois v. Berman, Supreme Court 
of Illinois, May 20, 1960, Davis, J.) 


Federal Income Tax... . 

away from “home” 
Judges seem to provide quite a few 
income-tax cases dealing with the de- 
ductibility of traveling expenses while 
away from home. The latest case, ce 
cided by the Court of Appeals for the 
Fifth Circuit, involves Samuel LeBlan 


who was an associate justice of th 
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Louisiana Supreme Court from 1949 
ynti! his retirement in 1954. And the 
result of the case—one that may send 
it to the United States Supreme Court 


< that the expenses are deductible. 


[ie judge continued to reside in 
\ay 
d lived all his life. but he maintained 
New 


ouisiana Supreme Court sat nine 


leonville, where he was born and 


partment in Orleans where 


uths of the year. The precise ques- 
the rental of 


traveling expense 


» was whether the 


partment was a 


ile away from home, under $23(a) 
\) of the 1939 Internal Revenue 
Cor 
[his is one of the murkier fields of 
federal income-tax law. The Govern- 
ment has generally maintained, with 
that a 


he 


some exceptions, taxpayer's 
but the 


Supreme Court has never squarely ap- 


“home” is where works, 
proved or disapproved this. The Fifth 
Circuit brought this case, however, 
within its interpretation of the rule of 
Flowers V. Commissioner, 326 WU. S. 
165, that the motivating force behind 


ihe travel must be the “exigencies of 
business rather than the personal con- 
veniences and necessities of the trav- 
” 

This exigency, the Court explained, 
was simple. Under Louisiana law Judge 
LeBlane had to live in Napoleonville to 
ie elected and to remain in office from 
that district and he also had to be in 
New Orleans for nine months for the 
work of the Louisiana Supreme Court. 
He had no choice in either matter, the 
Court said. 


One judge dissented. 


(U.S. v. LeBlanc, United States 
Court of Appeals. Fifth Circuit. May 
17, 1960, Brown, J.) 


Solicitation... 
unions and lawyers 
The Brotherhood of Railroad Train- 
men, several of its officials. and a Min- 
neapolis 


lawyer have agreed to a 


consent decree stopping them from 
soliciting railroad workers’ death and 
personal injury cases, and the Supreme 
Court of Nebraska has approved the 
ecree, 
The activities involved in Nebraska 
re substantially the same as those in 


nois which were halted by the Su- 


preme Court of Illinois in /n re 
Brotherhood of Railroad Trainmen, 13 
Ill. 2d 391, 150 N.E. 2d 163 (44 
A.B.A.J. 473; May, 1958). The Ne- 
braska action was commenced by the 
Attorney General of the state in 1957 
as an original suit in the Nebraska 
Supreme Court; it was before a referee 
when the stipulation and consent decree 
were agreed on. The original action 
had two phases. One was a charge that 
the attorney. Philip B. Lush, several 
lodges of the union, and union efficials 
were in contempt of the Court because 
had 


claims against railroads to allow them- 


they solicited persons having 
selves to be represented in the claims 
by attorneys and agents chosen by the 
unions, “contrary to law and to the 
established ethics of the legal profes- 
sion”. The other phase of the action 
was for an injunction on the ground 
that the 


their activities unless enjoined. 


defendants would continue 
In approving the consent decree the 
“the 


are the subject of the proposed decree 


Court observed that acts which 
are, under law and the Canons of Pro- 
fessional Ethics. subject to the injunc- 
tive process no matter by whom com- 
mitted”, The decree restrains the union 
and its officials from: 


a. Telling any person or his repre- 
sentatives that said person has a cause 
is entitled to 
recover, where suit should be filed. or 
doing any other act or thing which 
constitutes the practice of law within 
the State of Nebraska; 


of action, the amount he 


b. Negotiating or attempting to neg- 
otiate contracts of employment for 
legal services on behalf of any lawyer 
or lawyers; 

c. Accepting pay or any gratuity or 
benefit whatsoever. directly or indi- 
rectly, from any lawyer. person or or- 
ganization for 


contracts of employment 


services in obtaining 
for legal serv- 
ices; 

d. Loaning or advancing or promis- 
ing to loan or advance money to any 
person or his representative pending 
trial or settlement of his claim or suit 
either personally or for or on behalf 
of any other person: 

e. Displaying. exhibiting, or show- 
ing copies of photographs of checks, 
releases. newspaper accounts or other 
settlement made 


data concerning 


behalf of other claimants for the pur- 


on 


his 
tend to 


pose of inducing any person. or 


representatives. or which may 


induce said person, to enter into con 
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As to the Minnesota lawyer, the 


en 


pl 
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tracts for the legal services of any 
lawyer; 

f. In any way or any manner in con- 
cert with any resident or nonresident 
lawyer conspire to violate the laws of 
Nebraska or the Legal 
Ethics imposed by the courts on law- 
the 


Canons of 


yers licensed to practice law in 
State of Nebraska. 


decree 


joined him from: 


a. Improperly and illegally solicit- 
ing employment as a lawyer in the 
State of Nebraska; 

b. Paying any person, either directly 
or indirectly, for services rendered in 
obtaining or soliciting such contracts 
the State of 
Nebraska, or accepting any such em- 


of employment within 
ployment or any benefit derived from 
any such solicitation; 

c. Promising to loan or advance, or 
loaning or advancing, money to any 
person or persons at any time for the 
inducing said 


purpose of person or 


persons to employ said defendant, 
either jointly or severally; 

d. Making unsolicited calls on any 
person for the purpose of soliciting 
contracts of employment; 

e. Violating the laws of Nebraska 
concerning the practice of law within 
the State of Nebraska 
Legal Ethics imposed by the Supreme 
Court of 
observed by resident lawyers licensed 
in the State of Nebraska. 


or Canons of 


Nebraska. required of and 


The Attorney General dropped his 


ea for a contempt citation. 

(State ex rel. Beck v. Lush, Supreme 
Court of Nebraska, May 6, 1960, 
Yeager, J.) 


Trusts... 


pe 


a 


cy pres application 
Using the cy pres doctrine, the Su- 
srior Court of New Jersey has altered 
testamentary gift to Amherst College 


so that it need not be used, as pre- 


sc 


ribed by the testator, for “Protestant, 


Gentile” boys. 


th 
st 
a 

in 
he 
to 


cl 


The will bequeathed $50,000, plus 
e residue of the estate, to Amherst 


o be held in trust to be used as 


scholarship loan fund for deserv- 
g American-born, Protestant, Gentile 
ys of good moral repute, not given 
smoking, drinking 


gambling. or 


imilar acts”. The testator added that 


he 


thought “that if a young man has 


wough funds to allow the waste of 
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Books for Lawyers 


tudes of his day. After leaving Birming- 
ham Prison he continued to fight for 
improved penal programs. Among the 
great number of ideas that he proposed 
were the professionalized training of 
correctional personnel, the adoption of 
a system of classification, and the use 
of open institutions. Needless to say, 
his ideas did not find an immediate ac- 
ceptance. In fact, the British completely 
rejected Maconochie’s thinking in 
adopting the highly punitive Prison 
Acts of 1865 and 1877. 

But Maconochie’s proposals gained 
acceptance elsewhere. A disciple or- 
ganized the Irish system, which in turn 
led to the development of the Elmira 
reformatory idea in this country along 
with its system of indeterminate sen- 
tences, The National Prison Association 
used much of Maconochie’s thinking 
and even some of his actual language 
in drafting its Declaration of Principles 
in 1870. In the twentieth century his 
ideas have been widely adopted, al- 
though even modern administrators in 
attempting the development of effective 
treatment programs along the lines he 
proposed must still fight the kind of 
thinking described by another contem- 
porary of Maconochie’s: 


Penal codes, breathing vengeance, and 
too often written in blood, have been 
set in array against the violence of 
human passions, and the legislator’s 
conscience has been satisfied with en- 
acting these. . . 


This contemporary might have been 
describing the American narcotics stat- 
utes of a century afterward, which in 
their savagely indiscriminate treatment 
of violators will some day be equated 


770 


with the Salem witch trials of colonial 
America. 

The education of a criminal lawyer, 
or any lawyer for that matter, cannot 
be considered ‘complete without some 
knowledge of Captain Maconochie and 
his penal philosophy. Justice Barry’s 
work is definitive on the subject and, 
thoroughly researched, it represents a 
monumental work of scholarship. If 
fault must be found, it is that the Jus- 
tice in his organization of the book 
essays a defense of Captain Maconochie. 
Maconochie needs no defense. 

James V. BENNETT 


Bureau of Prisons 
Washington, D.C. 


‘The ROLE OF LAW IN SOCIETY— 
READINGS AND MATERIALS. By 
Ralph A. and Clarice H. Newman. 
Washington, D, C.: Lerner Law Book 
Co. 1958. $7.50 ($6.00 as text). Pages 
vi, 318. 

This work is a useful addition to the 
growing number of textbooks intended 
for a course in law for liberal-arts stu- 
dents.'. Mr. Newman, who teaches at 
American University Law School, has 
previously been known for his work in 
the law of trusts; the other author is 
not identified, but she evidently has a 
broad background in the social sci- 
ences. The authors present a varied, 
provocative series of readings drawn 
from jurisprudence, political science, 
and economics, also including a few 
statutes, government reports, and other 
sources, but no reports of judicial de- 
cisions. The book is divided into five 
chapters, but the authors also suggest 
in. a brief introduction a different di- 
vision into fifteen topics. Each chapter 
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has introductory text material by the 
authors. 

To lawyers the name of the book will 
probably be misleading, for the book 
contains little or nothing about law in 
the sense in which lawyers and judges 
use the word, in such expressions as 
the study of law, the practice of law, 
sources of law. Most of the book deals 
with law in a much broader sense: the 
role of government in society, the rela- 
tion of government to the individual, 
and the relation of the national govern- 
ment of the United States to state gov- 
ernments. Although more than 100 
selections are included, most of them 
are very brief, the longest being pas- 
sages from John Stuart Mill and from 
the Report of the President’s Commis- 
sion on Intergovernmental Relations 
(1955).2 Excerpts from the Republi- 
can and Democratic platforms for 1952 
and 1956 are included. 

This book may be used effectively to 
stimulate thinking about the purpose 
of the legal order; the book will not, 
however, provide much understanding 
of the role of courts and lawyers in the 
legal order. Nevertheless, the authors 
are to be commended for publishing a 
stimulating collection of readings ori- 
ented toward the social sciences as well 
as law. 

LEE SILVERSTEIN 


University of Pittsburgh 
Pittsburgh, Pennsylvania 





1. Compare Berman, THE NaTurRE AND Func- 
TIons oF Law (1958), reviewed by this reviewer. 
38 Ore. L. Rev. 363 (1959) and by Denonn, 45 
A.B.A.J. 1301 (1959). Local collections of ma- 
terials are in use at Yale, Columbia, Wisconsin. 
Princeton, Stanford, Carnegie Tech and other 
universities. See generally Berman, ON THE 
TEACHING oF LAw IN THE LIBERAL ARTS CURRICU- 
LuM (1956). y 

2. is report deserves to be more widely 
read and discussed. See Furman, Impact of 
Federal Subsidies on State Functions. 43 A.B. 
A.J. 1101 (1957). 
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Review of Recent 
Supreme Court Decisions 


Aliens... 
deportation 

Niukkanen v. McAlexander, 362 U.S. 
390, 4 L. ed. 2d 816, 80 S. Ct. 799, 
28 Law Week 4265. (No. 130, decided 
April 18, 1960.) On writ of certiorari 
to the United States Court of Appeals 
for the Ninth Circuit. Affirmed. 

This was a proceeding to review an 
order of deportation issued against an 
alien on the ground that he had joined 
the Communist Party after entering the 
United States. The petitioner sought 
the review after he had exhausted his 
administrative remedies before the 
Board of Immigration Appeals. The 
District Court denied the petition for 
relief and the Court of Appeals affirmed. 

The ultimate question was whether 
petitioner was deportable under Galvan 
v. Press, 347 U. S. 522 (1954), or 
whether he was saved from deportation 
under one of the exceptions examined 
in Rowoldt v. Perfetto, 355 U. S. 115 
(1957), where an alien Communist 
Party member was permitted to remain 
in the country on the theory that his 
association with the Party was “devoid 
of any ‘political implications’ ”. 

In a short per curiam opinion, the 
Court affirmed the denial of relief. The 
issue turned on the credibility of the 
testimony on which the District Judge 
based his judgment, the Court said, and 
it could not hold that his findings in 
this case were erroneous. 

Mr. Justice Doucxas, joined by the 
Curr Justice, Mr. Justice BLAcK and 
Mr. Justice BRENNAN, wrote a dissent- 
ing opinion which pointed out the simi- 
larity between this and the Rowoldt 
case, arguing that the latter should 
control the result here. 

The case was argued by Joseph 
Forer and Nels Peterson for petitioner 


o* by Oscar H. Davis for the United 
tates, 


—__ 


Reviews in this issue by Rowland Young. 








Citizenship ... 
collateral estoppel 

Mackey v. Mendoza-Martinez, 362 
U. S. 384, 4 L. ed. 2d 812, 80 S. Ct. 
785, 28 Law Week 4264. (No. 29, 
decided April 18, 1960.) On appeal 
from the United States District Court 
for the Southern District of California. 
Remanded. 

In this case, the Court remanded a 
case raising the constitutionality of 
Section 401(j) of the Nationality Act 
of 1940, 54 Stat. 1137, which provides 
for loss of citizenship for remaining 
abroad to avoid military service, in 
the hope that the constitutional ques- 
tion could be avoided by resolution of 
a question of collateral estoppel. 

The suit was for a declaratory judg- 
ment that the appellee was a United 
States citizen. The District Court first 
held that appellee had lost his citizen- 
ship by virtue of Section 401(j), but, 
on remand, reconsidered the question 
in the light of Trop v. Dulles, 356 U.S. 
86, and found Section 401(j) uncon- 
stitutional. 


The appellee contended that his 1947 
conviction of draft evasion necessarily 
included an adjudication that he was a 
citizen, since the act was inapplicable 
to non-resident aliens and he could 
have been subject to it only if he were 
a citizen. 

The Court remanded to avoid the 
constitutional question if possible. Its 
per curiam opinion noted that the 
Solicitor General was of the view that 
“there is so little ground for saying 
that appellee’s citizenship status has 
already been definitively decided” that 
that question need not be canvassed, 
but that he would not oppose a resolu- 
tion on that basis. 

Mr. Justice CLARK, joined by Mr. 
Justice HARLAN and Mr. Justice Wuit- 
TAKER, wrote a dissenting opinion that 
argued that the Court itself should dis- 
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pose of the question of collateral estop- 
pel, particularly in view of the fact that 
the case had been in the courts for six 
years. 

Mr. Justice FRANKFURTER wrote a 
separate memorandum which suggested 
that the judgment below should have 
been vacated “without summarizing the 
position of the parties on the claim of 
collateral estoppel which is not rele- 
vantly before us on this record, and, 
above all, without any intimation re- 
garding the seriousness of such a 
claim”. 

The case was argued by Oscar H. 
Davis for appellants and by Thomas R. 
Davis for appellee. 


Copyrights... 
renewal 

Miller Music Corporation v. Charles 
N. Daniels, Inc., 362 U. S. 373, 4 L. 
ed. 2d 804, 80 S. Ct. 792, 28 Law 
Week 4247. (No. 214, decided April 
18, 1960.) On writ of certiorari to the 
United States Court of Appeals for the 
Second Circuit. Affirmed. 


“Moonlight and Roses” will bring 
sorrowful memories of $1,000 to the 
petitioner in this case. That is the 
amount it paid, along with royalties, 
for the renewal rights of the copyright 
of the song. In this decision, the Court 
held that the renewal rights passed to 
the residuary legatees of the composer 
instead of to the petitioner, to whom 
the composer had assigned them. 

The composer made the assignment 
to petitioner before expiration of the 
original twenty-eight year term of the 
copyright. He had no wife or child, 
and his next of kin were three brothers. 
Each of the brothers executed an as- 
signment to petitioner of his renewal 
expectancies. The composer died be- 
fore expiration of the original copy- 
right, bequeathing his residuary estate 
to his nephews and nieces but making 
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no specific bequest of the renewal 
right. His executor renewed the copy- 
right and the probate court decreed its 
distribution to the residuary legatees, 
who assigned their interests in the 
copyright to the respondent. Petitioner 
brought this suit for infringement of 
the copyright, but respondent’s motion 
for summary judgment was granted. 
The Court of Appeals affirmed. 

The Supreme Court affirmed, speak- 
ing through Mr. Justice Doucias. The 
decision was governed by Section 23 
of the Copyright Act of 1909 which 
provides that the author of a copy- 
righted work, “if still living, or the 
widow, widower, or children of the 
author, if the author be not living, or 
if such author, widow, widower, or 
children be not living, then the author’s 
executors, or in the absence of a will, 
his next of kin shall be entitled to a 
renewal and extension of the copyright 
...” The Court read this as creating a 
“hierarchy of people granted renewal 
rights”: first, the author; second, the 
widow, widower, or children; third, 
the executor; and fourth, absent a will, 
the next of kin. “What Congress has 
done by §24”, the Court explained, “‘is 
to create contingent renewal rights . . . 
in derogation of the usual rules of suc- 
cession... We think we would re- 
design §24 if we held that executors, 
named as one of the preferred classes, 
do not acquire the renewal rights, 
where there has been a prior assign- 
ment, though widows, widowers, and 
children or next of kin would acquire 
them.” The statute, the Court added, 
reflects “a consistent policy to treat 
renewal rights as expectancies until 
the renewal period arrives... Until 
that time arrives, assignees of renewal 
rights take the risk that the rights ac- 
quired may never vest in their assign- 
ors. A purchaser of such an interest is 
deprived of nothing”, the Court ex- 
plained. 

Mr. Justice HARLAN, joined by Mr. 
Justice FRANKFURTER, Mr. Justice 
WHITTAKER and Mr. Justice STEWART, 
wrote a dissenting opinion which ar- 
gued that the result reached by the 
Court was not compelled by the lan- 
guage of the statute and that there was 
no reason for regarding the executor 
as one of the “preferred class” favored 
by Congress. The dissent felt that the 
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result of the decision was to under- 
mine the sales value of renewal rights 
“at the expense of the author and his 
immediate family”—whose interests the 
Copyright Act was designed to protect. 


The case was argued by Julian T. 
Abeles for petitioner and by Milton A. 
Rudin for respondent. 


Commerce... 
local regulation 

Huron Portland Cement Company v. 
Detroit, 362 U. S. 440, 4 L. ed. 2d 852, 
80 S. Ct. 813, 28 Law Week 4269. 
(No. 86, decided April 25, 1960.) On 
appeal from the Supreme Court of the 
State of Michigan. Affirmed. 


At issue here was the constitution- 
ality of Detroit’s Smoke Abatement 
Code as applied against appellant’s 
ships engaged in interstate commerce 
on the Great Lakes. The Court upheld 
the code. 


The appellant’s vessels were equipped 
with hand-fired scotch marine boilers 
which, when the fires were cleaned, 
emitted smoke that was in excess of the 
standards permitted by the code. Struc- 
tural alterations in the vessels would 
have been required to bring about com- 
pliance with the ordinance. The City 
instituted criminal proceedings against 
the appellants for violations during 
times when the vessels were docked at 
Detroit. The appellant tried to obtain 
an injunction against enforcement of 
the code, but was unsuccessful in the 
state courts. It argued, first, that since 
the ships were operated under a com- 
prehensive system of federal regula- 
tion, the City could not impose addi- 
tional or inconsistent standards, and, 
second, that the ordinance “materially 
affects interstate commerce in matters 
where uniformity is necessary”. 


Speaking through Mr. Justice 
Stewart, the Supreme Court rejected 
both of these arguments. The Court 
said that safeguarding the purity of the 
air was clearly within the police power 
of the state, and it could find no over- 
lap between the scope of the federal 
ship inspection laws and the ordinance. 
The mere possession of a federal li- 
cense did not immunize a ship from 
the operation of the normal incidents 
of local police power, the Court said, 
and state regulation that does not dis- 
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criminate against interstate commerce 
may constitutionally stand. 

Mr. Justice DoucLas wrote a dis- 
senting opinion in which Mr. Justice 
FRANKFURTER concurred. The dissent 
read the ordinance as being in direct 
conflict with the federal regulatory 
statute and argued that the city was 
threatening to impose criminal sanc- 
tions for using in interstate commerce 
the precise equipment which a federal 
agency had certified and approved. 

The case was argued by Alfred E. 
Lindbloom for appellant and by John 
F. Hathaway for appellees. 


Fair Labor Standards Act... 
scope 

Mitchell v. H. B. Zachry Company, 
362 U. S. 310, 4 L. ed. 2d 753, 80 
S. Ct. 739, 28 Law Week 4241. (No. 
83, decided April 4, 1960.) On writ 
of certiorari to the United States Court 
of Appeals for the Fifth Circuit. 
A firmed. 

The holding here was that the build- 
ers of a dam to store water, 40 per cent 
of which was to be used by industrial 
users, were not engaged in the produc- 
tion of goods for commerce within the 
meaning of the Fair Labor Standards 
Act. 

The dam in question was to provide 
the water supply of the City of Corpus 
Christi. It was conceded that between 
40 and 50 per cent of the water pro- 
vided would be consumed by industrial 
users, most of whom produce goods for 
commerce, and that water was essen- 
tial for their operations. The Secretary 
of Labor obtained an injunction to 
force the builders of the dam to com- 
ply with the statute. The Court of 
Appeals reversed award of the injunc- 
tion. 

The Supreme Court affirmed in an 
opinion written by Mr. Justice FRANK- 
FURTER, The Court discussed prior in- 
terpretation of the statute, noting that 
it manifests the concern of Congress to 
avoid undue displacement of state reg- 
ulations of activities of a dominantly 
local character. The word “commerce” 
has thus been used in the limited sense 
of “trade, commerce, transportation, 
transmission, or communication among 
the several States”, the Court went on. 
Thus, there is employment “in com- 
merce”, employment “in production 
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which is tor commerce” and, furthest 
removed from commerce, “employment 
in an activity which is related” to pro- 
duction for commerce. The Court ad- 
mitted these distinctions were difficult, 
but it could not agree that construction 
of this dam was covered by the act. 
The dam itself was neither a facility of 
“commerce” nor a facility of “produc- 
tion”, said the Court. “Operation of the 
completed dam will merely support 
production facilities; and construction 
of the dam is yet another step more 
remote”, the Court declared. The Court 
concluded that “the combination of the 
remoteness of this construction for pro- 
duction, and the absence of 1 dedica- 
tion of the completed facilities either 
exclusively or primarily to production, 
persuade us that the activity is not 
‘closely related’ or ‘directly essential’ 
to production for commerce.” 


Mr. Justice Douc.as, joined by the 
CuieF Justice, Mr. Justice BLACK and 
Mr. Justice BRENNAN, wrote a dissent- 
ing opinion which argued that the cases 
relied upon by the petitioner, which the 
Court had distinguished on the facts, 
should have controlled the decision 
here. The dissent declared that the de- 
cision “changes the symmetry of the 
judicial rulings under the Act, narrows 
its scope, and impairs its effectiveness.” 

The case was argued by Bessie Mar- 
golin for petitioner and by R. Dean 
Moorhead and Chester H. Johnson for 
respondent, 


Labor law... 
injunctions 

Order of Railroad Telegraphers v. 
Chicago and North Western Railroad, 
362 U. S. 330, 4 L. ed. 2d 774, 80 S. 
Ct. 761, 28 Law Week 4251. (No. 100, 
decided April 18, 1960.) On writ of 
certiorari to the United States Court 
of Appeals for the Seventh Circuit. Re- 
versed. 

This case involved an injunction 
awarded by a federal court enjoining 
a strike by respondent’s employees. 
The dispute concerned the railroad’s 
desire to abandon a number of small 
stations along its line which had be- 
come economically unfeasible. The sta- 
tions were set up seven to ten miles 
apart in the early days of the road, but 
modern conditions have reduced the 


amount of work performed at the sta- 
tions so that in many of them the 
agents work less than an hour a day. 
The railroad’s plan to abandon the 
stations had been submitted to the state 
utility commissions involved. 

The union notified the railroad that 
it wanted to amend the collective bar- 
gaining agreement by adding a rule 
that no job in existence on December 
3, 1957, could be discontinued except 
by agreement between the carrier and 
the union. The railroad took the posi- 
tion that this did not constitute a 
“labor dispute” under the Railway 
Labor Act, that it did*not raise a bar- 
gainable issue and that the union had 
no right to protest or to seek relief 
except by appearing before the appro- 
priate state utility commissions. Fur- 
ther, the railroad argued that mainte- 
nance of the unnecessary agencies vio- 
lated the national transportation policy 
adopted by Congress in the Interstate 
Commerce Act. 

The District Court granted temporary 
relief, but held that it was without 
jurisdiction to grant a permanent in- 
junction because of the Norris-La- 
Guardia Act. The Court of Appeals 
granted a permanent injunction, how- 
ever, disagreeing with the District 
Court that the union’s proposed con- 
tract change related to “rates of pay, 
rules or working conditions” and thus 
was a bargainable issue under the Rail- 
way Labor Act. 

The Supreme Court reversed, speak- 
ing through Mr. Justice BLack. The 
Court said that the controversy came 
within the Norris-LaGuardia Act be- 
cause it clearly related to an effort by 
the union to change the “terms” of an 
existing collective bargaining agree- 
ment. “We cannot agree with the Court 
of Appeals”, said the Supreme Court, 
“that the union’s efforts to negotiate 
about the job security of its members 
‘represents an attempt to usurp legiti- 
mate managerial prerogative in the 
exercise of business judgment with re- 
spect to the most economical and effi- 
cient conduct of its operations’ ”. 
There was no express provision of law 
making it unlawful for the union to 
want to discuss actions by the railroads 
that would vitally and adversely affect 
the security, seniority and stability of 
railroad jobs, the Court went on, and 
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nothing that the union requested would 
require the railroad to violate any 
valid law or any valid order of a 
public agency. As for the argument 
that maintenance of the stations was 
wasteful, and therefore a violation of 
the Interstate Commerce Act’s policy 
of fostering an efficient national rail- 
road system, the Court replied that the 
Railway Labor and Norris-LaGuardia 
Acts both expressed a determination 
by Congress that collective bargaining 
will also foster an efficient national 
railroad system. 


Mr. Justice CLARK, in a dissenting 
opinion, argued that the union in effect 
had issued a ukase to the railroad, 
“comply with our demand, or suffer 
a strike” which would cripple the line. 
“Everyone knows what the answer of 
the union will be” to the railroad’s 
plan to close the unneeded stations, 
the dissent went on. The over-all pur- 
pose of Congress was to prevent strikes, 
and Congress had not intended to put 
the railroad here in such a situation, 
the dissent argued. 

Mr. Justice WHITTAKER wrote a dis- 
sent in which Mr. Justice FRANKFURTER 
and Mr. Justice CLARK joined. This 
dissent argued that the union’s demand 
that it be consulted before any jobs 
were abolished ran in the teeth of 
the provisions and policies of the 
Interstate Commerce Act and therefore 
was unlawful. The union had refused 
even to discuss the matter, the dissent 
declared, and its demand was simply 
for a covenant that no existing jobs 
be abolished without its consent. The 
dissent argued that the Norris-La- 
Guardia Act did not deprive federal 
courts of the power to enjoin unlaw- 
ful conduct or strikes to enforce un- 
lawful demands; hence it held that the 
injunction here should have been up- 
held. 

Mr. Justice STEWART added a memo- 
randum expressing doubt that there 
was federal jurisdiction in the case, 
believing it to be a matter for the vari- 
ous states involved, but declaring that 
if there was federal jurisdiction, then 
he agreed with Mr. Justice Wuir- 
TAKER’s dissent. 

The case was argued by Lester P. 
Schoene for petitioners and by Carl 
McGowan for respondent. 
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Labor law... 
injunctions 

Marine Cooks & Stewards, AFL, v. 
Panama Steamship Company, Ltd., 362 
U. S. 365, 4 L. ed. 2d 797, 80 S. Ct. 
779, 28 Law Week 4261. (No. 403, 
decided April 18, 1960.) On writ of 
certiorari to th: United States Court of 
Appeals for the Ninth Circuit. Re- 
versed and remanded. 

Here a Federal District Court issued 
an injunction prohibiting picketing of 
respondents’ vessel in the port of 
Tacoma. The vessel is owned by a 
Liberian corporation, time-chartered 
for its voyage by another Liberian cor- 
poration and all members of its crew 
were aliens working under employ- 
ment contracts made outside the United 
States. The petitioner arranged to have 
a “picket boat” circling around the re- 
spondents’ ship in harbor with a sign 
reading “AFL-CIO seamen protest loss 
of their livelihood to foreign flag ships 
with sub-standard wages or sub-stand- 
ard conditions”. The District Court is- 
sued the injunction on the grounds that 
the case did not involve a labor dispute 
within the meaning of the Norris-La- 
Guardia Act and that the picketing in- 
terfered with the internal economy of 
a vessel registered under the flag of a 
friendly foreign power and was “an 
unlawful interference with foreign com- 
merce”. The Court of Appeals affirmed. 

The Supreme Court reversed and re- 
manded, speaking through Mr. Justice 
Buack. The Court held that the injunc- 
tion was prohibited by the Norris-La- 
Guardia Act, as the union had con- 
tended. The Court found it difficult to 
see how the controversy could be con- 
sidered anything but one “concerning 
terms or conditions of employment” 
and hence a labor dispute within the 
meaning of the statute. The picketing 
protested “sub-standard wages or sub- 
standard conditions”, it involved “per- 
sons who are engaged in the same in- 
dustry, trade, craft or occupation” as 
required by the act; it was immaterial, 
the Court added, that the unions and 
the ship and the consignees of the 
ship’s cargo did not “stand in a proxi- 
mate relation of employer and em- 
ployee”. ' 

The Court could find no authority 
for holding that the picketing was un- 
lawful merely because it involved a 


774 


foreign vessel, and even if the picket- 
ing were unlawful, it said, that would 
not authorize a federal court to enjoin 
the picketing in the teeth of the Norris- 
LaGuardia Act. 

Mr. Justice WHITTAKER noted his 
dissent on the ground that the case did 
not involve a lawful labor dispute 
within the meaning of the Norris-La- 
Guardia Act. 

The case was argued by John Paul 
Jennings for petitioners and by John 
D. Mosser for respondents. 


Labor law... 
picketing 

National Labor Relations Board v. 
Drivers, Chauffeurs, Helpers, Local 
Union No. 639, 362 U. S. 274, 4 L. ed. 
2d 710, 80 S, Ct. 706, 28 Law Week 
4217. (No. 34, decided March 28, 
1960.) On writ of certiorari to the 
Court of Appeals for the District of 
Columbia Circuit. A firmed. 

The issue here was whether peaceful 
picketing to compel immediate recog- 
nition of the union as exclusive bar- 
gaining representative, when the union 
did not represent a majority of the 
employees, was conduct on the part of 
the union to “restrain or coerce” the 
employees and thus an unfair labor 
practice, 

The unfair labor practice charge 
was filed by the employer after the 
picketing had continued for about six 
months. The National Labor Relations 
Board, one member dissenting, dis- 
regarded the recommendation of its 
trial examiner who heard the case, and 
entered a cease-and-desist order. The 
Court of Appeals set aside the order, 
holding that Section 8(b)(1)(a) of 
the Labor Act did not cover peaceful 
picketing. 

The Supreme Court affirmed, the 
Court’s opinion being written by Mr. 
Justice BRENNAN. The Court said that, 
under the Taft-Hartley Act, the right 
to strike or qualifications of that right 
as they existed under the Wagner Act 
were specifically protected “unless spe- 
cially provided for” by the Taft-Hart- 
ley Act, and it could find nothing 
in the latter statute which permitted 
the board to “impede” the right to 
strike here. The language of Section 
8(b) (1) (a) could not be read to au- 
thorize the Board’s action in this case, 
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the Court said. Congress has made jt 
unlawful to resort to a secondary boy. 
cott, to strike to force employers to join 
unions or to engage in recognitional 
strikes where another union is certified, 
the Court held, but none of these was 
this case. The Court examined the legis. 
lative history of the Taft-Hartley Act 
and determined that the prohibition 
against conduct to “restrain or coerce” 
non-union employees was directed at 
threats of physical force or economic 
reprisal, not at this kind of peaceful 
picketing. The kind of “recognitional 
picketing” that the Board was author. 
ized to regulate was held to be only the 
recognitional picketing to accomplish 
the objectives specified in Section 8(b) 
(4), which forbids picketing when an- 
other union has been certified as the 
bargaining representative. 

Mr. Justice Stewart, joined by Mr. 
Justice FRANKFURTER and Mr. Justice 
WHITTAKER, attached a memorandum 
expressing the view that the case should 
have been remanded to the Board for 
reconsideration in the light of the 
Labor-Management Reporting and Dis. 
closure Act of 1959, which was enacted 
since the Board’s first consideration of 
the case. 


The case was argued by Dominick 
L. Manoli for petitioner and by Her- 
bert S. Thatcher for respondent. 


Railroads... 
roller lumber traf fic 

Union Pacific’ Railroad vy. United 
States, 362 U. S. 327, 4 L. ed. 2d 766, 
80 S. Ct. 737, 28 Law Week 4246. 
(No. 98, decided April 4, 1960.) On 
appeal from the United States District 
Court for the Southern District of 
Iowa, Affirmed. 

The United States obtained an in- 
junction restraining appellant from 
performing roller lumber traffic service 
until it published and filed a tariff 
covering the traffic. Six roads engaged 
in the traffic had already filed tariffs 
for the services, but the appellant re- 
fused to do so and continued to handle 
roller lumber traffic on the same tariff 
as its fast freight. 

The Interstate Commerce Commis- 
sion sought the injunction. The District 
Court found that appellant rendered a 
fourteen-day delayed lumber service 
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over a route that ordinarily required 
two to four days.. The delay was ac- 
complished by holding cars on sidings 
at points along the trunk lines, waiting 
diversion orders to move the shipment 
over its regular service. The delay 
affords the shipper additional time to 
find a market for lumber while it is in 
transit. The District Court found that 
the service incurred additional “opera- 
tional costs and problems” for the rail- 
road, including switching, siding and 
storing not present in fast freight serv- 
ice and not included in its published 
tariff. 

Per curiam the Supreme Court af- 
firmed award of a permanent injunc- 
tion, noting that it agreed that the 
service constituted the furnishing of 
additional “privileges or facilities” un- 
der Section 6(7) of the Interstate Com- 
merce Act, and therefore must be pub- 
lished and filed in the railroad’s tariff. 

The case was argued by Elmer B. 
Collins for appellant and by John G. 
Laughlin, Jr., for the United States. 


Taxation... 
summary adjudication 

New Hampshire Fire Insurance Co. 
v. Scanlon, 362 U. S. 404, 4 L. ed. 2d 
826, 80 S. Ct. 843, 28 Law Week 4282. 
(No. 339, decided April 25, 1960.) On 
writ of certiorari to the United States 
Court of Appeals for the Second Cir- 
cuit. Affirmed, 


This decision refused to permit use 
of a summary proceeding to quash a 
levy on the property of a delinquent 
taxpayer. 

The District Director of Internal 
Revenue served notice of the levy on 
the City of New York, demanding that 
it pay to the Director money due from 
the city to the taxpayer. The petitioner 
brought this summary proceeding by 
a “petition” in the District Court seek- 
ing to have the levy quashed on the 
ground that the indebtedness of the 
city was owed to it because it had had 
to make good as surety on the taxpay- 
er’s obligations. The District Court 
held that it was without jurisdiction to 
determine the rights of the parties in 






a summary proceeding and dismissed 
the petition. The Court of Appeals 
affirmed. 


The Supreme Court affirmed in a 
unanimous opinion written by Mr. 
Justice BLack. Pointing out that sum- 
mary trials over property rights are 
the exception in our jurisprudence and 
were practically unknown at common 
law, the Court said that it could find 
neither justification nor authority for 
carving an exception to the rules for a 
plenary trial laid down in the Federal 
Rules. Section 2463 of 28 U.S.C., 
which provides that property taken un- 
der a federal revenue law shall not be 
repleviable but shall be subject only to 
the orders of federal courts, was of no 
avail to the petitioner, the Court said, 
because it was intended to protect the 
property seized by federal officers 
against summary state court action. 
Moreover, the Court added, even if 
Section 2463 could bé construed as 
transferring custody of property seized 
by revenue officers into the hands of 
officers of the federal courts, it would 
not follow that cases involving the 
ownership of that property should be 
tried in a summary fashion. 

The case was argued by Jack Hart 
for petitioner and by Richard M. 
Roberts for respondents. 


Workman’s Compensation... 
agency 

Ward v. Atlantic Coast Line Rail- 
road, 362 U. S. 396, 4 L. ed. 2d 820, 
80 S. Ct. 789, 28 Law Week 4267. 
(No. 485, decided April 18, 1960.) On 
writ of certiorari to the United States 
Court of Appeals for the Fifth Circuit. 
Reversed. 

In an action under the Federal Em- 
ployers’ Liability Act, 35 Stat. 65, the 
petitioner was suing for damages for 
injuries sustained when he was work- 
ing on the repair of a railroad siding. 
Although he was a regular employee 
of the railroad, the work was being 
done on Saturday, normally his day 
off, and the siding was on the property 
of the M. & M. Turpentine Company. 
The record indicated that the railroad 
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foreman had recruited his crew to do 
the work on the Turpentine Company’s 
siding on their day off. There was a 
sharp conflict of evidence as to 
whether the foreman told the crew that 
they were working for someone other 
than the railroad. The foreman paid 
the workers out of funds supplied by 
the Turpentine Company. 

The Court of Appeals affirmed a 
judgment for the railroad entered on 
a jury verdict. 

The Supreme Court reversed in a 
per curiam opinion. The Court found 
no merit in petitioner’s contention that 
the proofs required a holding as a 
matter of law that the Turpentine Com- 
pany was the “agent” of the railroad 
in maintaining the siding within the 
meaning of the statute. The siding was 
privately owned by the Turpentine 
Company, the Court pointed out, and 
was built to serve it alone. “In main- 
taining it, we do not see how it can 
be said under the proofs that the Tur- 
pentine Company was ‘engaged in fur- 
thering the operational activities of re- 
spondent’.” The Court reversed, how- 
because it felt that the trial 
judge’s instructions to the jury limited 
their inquiry to the question whether 
petitioner was aware that the railroad 
considered him to be working for a 
third party. Neither the railroad’s con- 
cept of the petitioner’s status nor his 
acquiescence was determinative, the 
Court said. “The parties’ characteriza- 
tion is but one factor to be considered 
among others...and the issue is one 
for determination by the jury on the 
basis of all the relevant factors.” 

Mr. Justice FRANKFURTER noted that 
he would have dismissed the writ as 
improvidently granted. 

Mr. Justice HARLAN and Mr. Justice 
WHITTAKER dissented, noting that 
there was no evidence in the record 
tending to establish any of the usual 
criteria showing an employment rela- 
tionship between the petitioner and the 
respondent in connection with the 
work, 

The case was argued by Neal P. 
Rutledge for petitioner and by Sam T. 
Dell, Jr., for respondent. 


ever, 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Actions... 
pre-natal injuries 
Joining the prevailing swing of au- 
thority, the Supreme Court of South 
Carolina has ruled that a viable child 
who suffers a negligently caused pre- 
natal injury may bring an action after 


birth. 


The suit was actually commenced by 
a special administrator on behalf of the 
child because the child had died four 
hours after a premature birth, allegedly 
from injuries suffered en ventre sa 
mére in an automobile-bus collision. 
There were two causes of action—one 
laid under a survival statute for “pain 
and agony” during the child’s brief 
life and the other under the wrongful 
death statute in which the recovery 
would be for the benefit of the parents. 
Since, however, in South Carolina the 
right of an administrator to sue for 
wrongful death is determined by 
whether the decedent would have had 
an action for injuries had he lived, the 
ultimate question either way was the 
right of the child to maintain an action 
for a pre-natal injury. 

It was a question of first impression 
in South Carolina and the Court noted 
that the first American or English de- 
cision on the subject in 1884 in Massa- 
chusetts, Dietrich v. Inhabitants of 
Northampton, 138 Mass. 14, had de- 
nied the action. Other states followed 
this lead, but the Court pointed to a 
trend the other way beginning in 1949, 
Supporting this, it cited cases from 
Ohio, Minnesota, Maryland, Georgia, 
Mississippi, Oregon, Connecticut, Ken- 
tucky and New Hampshire. It pointed 
out that Missouri, New York and Illi- 
nois, all of which at one time held 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 
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there was no action, have now reversed 
themselves. 

“We think”, the Court concluded, 
“the reasons assigned by the courts for 
holding that a child after birth may 
not maintain an action for pre-natal 
injuries are unsound, illogical and un- 
just. We need not be concerned about 
lack of precedent. There is now 
plenty.” The Court declared that the 
proof of a causal connection between 
the injury and the damage subsequent- 
ly apparent after birth would not pre- 
sent an insurmountable problem. 


(Hall v. Murphy, Supreme Court of 
South Carolina, April 13, 1960, Oxner, J., 
113 S.E. 2d 790.) 


Bar Admissions... 
secret reports 

Admission to the Bar cannot be de- 
nied on the basis of secret reports or 
information not revealed to the appli- 
cant and not on the open record, the 
Supreme Court of Arizona has held. 

Although he passed the Arizona bar 
examination and bore the burden of 
making a case of good moral character 
for himself, the applicant, who had 
been admitted in Minnesota and Illi- 
nois, was turned down by the commit- 
tee on examinations and admissions 
twice. In 1953 the committee said he 
was “not a fit and proper person” to be 
admitted, and in 1960 the committee, 
with the personnel completely changed, 
again recommended against admission. 
There was no adverse material brought 
before the committee in any of its hear- 
ings. It had received, however, a con- 
fidential report from the National 
Conference of Bar Examiners, the or- 
ganization relied on by bar admission 
officials to make nation-wide investiga- 
tions of the character and backgrounds 
of applicants for bar admission. On the 
basis of this report the committee 
denied approval. The report was re- 
ceived by the committee on its promise 
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that it would not reveal the information 
without the informant’s consent. 


This was all well and good, the Court 
said; the committee would not be com- 
pelled to breach its trust. But at the 
same time, the Court continued, it 
could not ground its adverse ruling on 
the report. The Court declared: 


. . we cannot allow information of 
this nature to be used by the committee 
for the purpose of denying a man due 
process in so vital a matter as the right 
to practice his chosen profession. To 
do so would be to open the door to the 
most noxious type of character assassi- 
nation and guilt by innuendo. If re- 
spectable persons have derogatory in- 
formation or bona fide charges to level 
against an applicant, they should not 
hesitate to come out into the open and 
speak the truth. If they insist on hid- 
ing behind a cloak of secrecy, then 
their evidence cannot be used to im- 
peach the character of a man whose 
only apparent fault has been to acquire 
a few devious secret enemies. 


The Court said the way out would 
have been for the committee to have 
investigated the derogatory reports in- 
dependently in order to verify or dis- 
prove them on an open record. Another 
possible solution, not mentioned by the 
Court but probably explored by the 
committee, would have been to obtain 
a release from the source of the in- 
formation. 

The Court concluded by entering an 
order admitting the applicant to the 
Arizona Bar. 


(Application of Burke, Supreme Court 
of Arizona, April 20, 1960, Udall, J.. 351 
P. 2d 169.) 


Bar Integration ... 
constitutional challenge 
The Supreme Court of Wisconsin has 
turned back a constitutional challenge 
to its 1956 order integrating the Wis- 
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consin Bar. A lawyer raised the ques- 
tion by suing the treasurer of the State 
Bar of Wisconsin for the return of his 
dues. and, although the case was dis- 
posed of on procedural grounds by the 
trial court, the Supreme Court con- 
sidered the constitutional issue on its 
merits. 


In a sense this was unnecessary be- 
cause the Court in 1943 held bar in- 
tegration constitutional (244 Wis. 8), 
but refused to order integration be- 
cause the attitude of the Bar was not 
known and many lawyers were away 
from the state in the Armed Forces. 
When the issue came before the Court 
later (249 Wis. 253) it again refused 
to integrate the Bar and suggested that 
the voluntary state bar association try 
to get more support. In 1956, however, 
the Court, having been furnished with 
a poll of the state’s lawyers, approved 
integration (77 N.W. 2d 602) and in 
1958, looking approvingly at the first 
two years’ operation, it ordered integra- 
tion continued as permanent (93 N.W. 
2d 601). Thus the constitutional issue 
has been settled in Wisconsin since the 
beginning of the integration movement 
there. 


The disgruntled lawyer in the instant 
case raised the point in a novel way, 
however, and the Court chose to con- 
sider his contention because it had not 
been presented in the 1943 case. He 
argued that his freedom-of-speech rights 
under the First Amendment of the 
Federal Constitution, protected against 
state invasion by the Fourteenth 
Amendment, included the right not to 
belong to an association. This, he said, 
was the necessary concomitant of the 
freedom to belong to an association. 


But the Court, terming this a cliché, 
declared that the bar integration rule 
and the by-laws of the State Bar did 
not compel him to attend meetings, vote 
or associate with anyone. His member- 
ship in the State Bar, the Court said, 
did not preclude him from speaking on 
any subject “even though such views 
be diametrically opposed to a position 
taken by the State Bar”. The only 
“compulsion”, the Court continued, is 
the payment of $15 annual dues, and it 
reminded the plaintiff that the practice 
of law is a privilege which a state may 
reasonably regulate. It likened the an- 





nual dues to the exaction by the state 
of an annual license fee,.not unreason- 
able or unduly burdensome in amount. 

The plaintiff made a particular point 
of the State Bar’s use of his compulsory 
dues in its legislative activity, to parts 
of which he was opposed. The Court 
declared that the public welfare was 
promoted by the State Bar taking posi- 
tions on pending legislation, but it 
warned that the State Bar must confine 
its legislative activities to matters deal- 
ing with the administration of justice, 
court reform, and legal practice. “If 
lawyers of the state wish by group 
action to engage in legislative activities 
not so authorized”, the Court added, 
“they will have to do so within the 
framework of some voluntary associ- 
ation and not the State Bar.” 


(Lathrop v. Donohue, Supreme Court 
of Wisconsin, April 5, 1960, Currie, J., 
102 N.W. 2d 404.) 


Contracts... 
television invasion 

A minor league baseball club has 
failed to prove its claim that the major 
leagues violated the territorial-rights 
clause of the major-minor league agree- 
ment when they permitted their games 
to be televised into the minor league 
club’s area, the Court of Appeals for 
the Second Circuit has decided. 


The Portsmouth club of the Pied- 
mont League, which went out of busi- 
ness in 1955, claimed in a breach-of- 
contract suit that the televising of 
major league games in its area violated 
Rule 1(a) of the Major-Minor League 
Rules. The rule, which can be traced 
back as far as 1903, was adopted pur- 
suant to what is known as the Major- 
Minor League Agreement. It provided 
that no minor league territory “shall 
be included in any major league” until 
compensation was agreed on as pro- 
vided in the rule. In another place the 
rule spoke of the procedure to be fol- 
lowed by a major league club if it 
desired to “occupy” minor league ter- 
ritory. 

The Court held that the phraseology 
of the contract “unambiguously indi- 
cates that it applies only to the physical 
occupation of minor league territory as 
distinguished from broadcasting or 
telecasting of major league baseball 
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games in or into minor league terri- 
tory”. In view of this, the Court ruled, 
there was no room to consider acts 
alleged to show “practical construc- 
tion” by the parties, but that even if 
these were considered, the plaintiff’s 
case still failed. 


(Portsmouth Baseball Corporation v. 
Frick, United States Court of Appeals, 
Second Circuit, May 6, 1960, Herlands, J.) 


Damages... 
for lawyer’s death 

A jury verdict of $315,000 for a 
wrongful death and pain and suffering 
prior to the death has been found ex- 
cessive by the United States District 
Court for the Southern District of New 
York. 


The decedent was a lawyer who lived 
in Rumson, New Jersey, and was em- 
ployed by a law firm in New York 
City. His death occurred when a com- 
muter train he was riding went through 
the Newark Bay Drawbridge at Bay- 
onne, New Jersey, and plunged thirty- 
five to forty feet into water. He was 
39 years old at the time; his wife was 
36 and he had five children, ages 8, 7, 
6, 5 and 2, 


In dealing with the contention that 
the award by the jury was excessive, 
the Court went through elaborate and 
detailed calculations that constitute a 
small handbook of the law of and 
methods of computing an award in 
wrongful-death cases. In order for the 
jury to arrive at $315,000, the Court 
said, while using a life expectancy of 
thirty-four years and a discount rate of 
3 per cent, it would have had to com- 
mence with an original amount of 
$510,000. The Court could find nothing 
to support this. 


Making his own computations, the 
judge detailed these elements and 
amounts of damages: (1) From the 
date of death to the date of verdict, an 
undiscounted figure of $17,500 for loss 
of pecuniary contributions to the fam- 
ily, care, guidance and advice to the 
children, and interest; (2) For loss of 
pecuniary contribution to the widow 
and to the children prior to attaining 
age 18, for thirty-three years, as dis- 
counted, $140,000; (3) For the chil- 
dren’s loss of care, guidance and the 
advice of their father, as discounted, 
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$57,000; (4) For pain and suffering, 
not discounted, $10,000; (5) Punitive 
-additional damages on the pain and 
suffering item, $1,000; and (6) Allow- 
ance for income tax to be paid on the 
interest derived from the award neces- 
sary to equal the pre-discounted figure, 
$6,500. 

From these rounded-off figures the 
Court arrived at $232,000, which it 
again rounded off to $235,000. It 
granted a new trial in the absence of a 
stipulation to reduce the verdict to 


$235,000. 


(Meehan v. Central Railroad of New 
Jersey, United States District Court, 
Southern District of New York, Jan- 
uary 12, 1960, Levet, J., 181 F. Supp. 
594.) 


Discovery ... 
consular privilege 

The New York administrator of the 
estate of former King Faisal II of Iraq 
has been rebuffed by a New York court 
in an attempt to obtain information 
from Iraqi consular officials about 
property allegedly belonging to the 
estate. 

A discovery order attempted to com- 
pel the acting consul general and the 
consul of the Republic of Iraq to sub- 
mit to examination. The officials con- 
tested the jurisdiction of the court in a 
special appearance and argued that the 
examination would violate the sover- 
eignty of Iraq. 

The Surrogate’s Court of New York 
County dismissed the discovery order. 
The Court held that consular officers do 
not enjoy the diplomatic immunity of 
embassy staffs, but that local courts 
cannot compel them to disclose any 
information acquired in an official ca- 
pacity or to produce official records 
of their government. The Court termed 
this a principle based on comity and 
existing even in the absence of a treaty, 
which was the situation between the 
United States and the Republic of Iraq. 

Who determines whether the infor- 
mation sought is concerned with official 
business as distinguished from the con- 
sul’s individual affairs? The consular 
officer summoned’ has the exclusive 
right to decide this, the Court said, 
adding that it could not question the 
exercise of this discretionary judgment. 
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The Iraqi officers also relied on 28 
U.S.C.A. $1351, providing that federal 
courts have exclusive jurisdiction over 
actions involving consuls and vice con- 
suls of foreign countries, but the Court 
did not decide this contention. 


(In re Estate of King Faisal II, 
Surrogate’s Court, New York County, 
February 19, 1960, Cox, S., 199 N.Y.S. 
2d 595.) 


Criminal Law... 
no transcript 

The Supreme Court of Illinois has 
refused to read the rule of Griffin v. 
Illinois, 351 U. S. 12, as requiring the 
state to grant a new trial to a defend- 
ant who was convicted in Chicago in 
1930 before official shorthand report- 
ers were provided in the court in which 
he was tried. Because of this, it was 
impossible to provide the transcript. 
Prior to 1930, a defendant could fur- 
nish and pay his own reporter if he 
desired one. 

In Griffin the United States Supreme 
Court held a state was constitutionally 
required to furnish an indigent crimi- 
nal defendant a transcript of his trial 
if the state’s mode of appellate pro- 
cedure, such as writ of error, could be 
used by an indigent on the same terms 
with non-indigents only by having a 
transcript available. But in this case 
there were no shorthand notes from 
which a transcript could be made. 
Nevertheless the defendant contended 
that the Griffin rule required that he 
be furnished a free transcript, and that 
if the state failed to do this, for what- 
ever reason, he was entitled to a new 
trial, 

The Supreme Court of Illinois dis- 
agreed. Its short answer could have 
been that the defendant was too late in 
filing his petition for a writ of error: 
it was not filed until 1959, twenty-nine 
years after his conviction, whereas IIli- 
nois adheres to the common-law limita- 
tion period of twenty years. But, addi- 
tionally, the Court chose to consider 
the defendant’s other contentions. 

It pointed out first that the United 
States Supreme Court had not specified 
that Griffin, which was decided in 1956. 
have retroactive operation, but on the 
contrary had said that “. . . in arriving 
at a new principle, the judicial process 
is not impotent to define its scope and 
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limits”. The Court noted that after 
Griffin it adopted its Rule 65—1 pro. 
viding a procedure under which in. 
digents could obtain transcripts with. 
out cost, and that in doing so it had 
placed pre-Griffin convicts in a separate 
category whose applications may be 
denied if it is impossible to obtain the 
transcript. The impossibility rule does 
not apply to persons convicted after 
Griffin; if they are indigents the state 
must provide the transcript. 

The defendant argued the Court’s 
rule was unconstitutional as a denial 
of due process and equal protection in 
that a distinction is made between 
furnishing a transcript where it is un- 
available and where it is obtainable. 
Not so, the Court declared. “In the 
light of the orderly administration of 
justice”, it said, “there is a reasonable 
basis for classification between indi- 
gent prisoners convicted prior to Grij- 
fin, where the transcripts of their pro- 
ceedings are obtainable, and where 
unavailable. . . [T]he Federal Constitu- 
tion neither requires nor demands re- 
troactive application of a new law. . 
[I]t was within our power to say that 
the rule promulgated would apply in 
certain cases and not in others as long 
as the classes thereby created did not 
abridge the requirements of due proc- 
ess and equal protection of the law. .. 
There is nothing in the decision in 
Griffin which indicates that a defendant 
must be given a new trial if the tran- 
script of proceedings is unavailable 
because the trial was unreported.” 

Making a reference to the basic 
philosophy of Griffin—which was to 
give indigents the same advantages as 
non-indigents—the Court remarked 
that the “wealth of the world” could 
not produce a transcript for the present 
defendant. 


(Illinois v. Berman, Supreme Court 


of Illinois, May 20, 1960, Davis, J.) 


Federal Income Tax .. . 

away from “home” 
Judges seem to provide quite a few 
income-tax cases dealing with the de- 
ductibility of traveling expenses while 
away from home. The latest case, de- 
cided by the Court of Appeals for the 
Fifth Circuit, involves Samuel LeBlanc. 
who was an associate justice of the 
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Louisiana Supreme Court from 1949 
until his retirement in 1954. And the 
result of the case—one that may send 
it to the United States Supreme Court 
—is that the expenses are deductible. 

The judge continued to reside in 
Napoleonville, where he was born and 
had lived all his life, but he maintained 
an apartment in New Orleans where 
the Louisiana Supreme Court sat nine 
months of the year. The precise ques- 
tion was whether the rental of the 
apartment was a traveling expense 
while away from home, under §23(a) 
(1)(A) of the 1939 Internal Revenue 
Code. 

This is one of the murkier fields of 
federal income-tax law. The Govern- 
ment has generally maintained, with 
some exceptions, that a taxpayer’s 
“home” is where he works, but the 
Supreme Court has never squarely ap- 
proved or disapproved this. The Fifth 
Circuit brought this case, however, 
within its interpretation of the rule of 
Flowers v. Commissioner, 326 U. S. 
465, that the motivating force behind 
the travel must be the “exigencies of 
business rather than the personal con- 
veniences and necessities of the trav- 
eler. . .” 

This exigency, the Court explained, 
was simple. Under Louisiana law Judge 
LeBlanc had to live in Napoleonville to 
be elected and to remain in office from 
that district and he also had to be in 
New Orleans for nine months for the 
work of the Louisiana Supreme Court. 
He had no choice in either matter, the 
Court said. 

One judge dissented. 


(U.S. v. LeBlanc, United States 
Court of Appeals, Fifth Circuit, May 
17, 1960, Brown, J.) 


Solicitation .. . 
unions and lawyers 

The Brotherhood of Railroad Train- 
men, several of its officials, and a Min- 
neapolis lawyer have agreed to a 
consent decree stopping them from 
soliciting railroad workers’ death and 
personal injury cases, and the Supreme 
Court of Nebraska has approved the 
dec ree, 

The activities involved in Nebraska 
were substantially the same as those in 
Illinois which were halted by the Su- 





preme Court of Illinois in Jn re 
Brotherhood of Railroad Trainmen, 13 
Ill. 2d 391, 150 N.E. 2d 163 (44 
A.B.A.J. 473; May, 1958). The Ne- 
braska action was commenced by the 
Attorney General of the state in 1957 
as an original suit in the Nebraska 
Supreme Court; it was before a referee 
when the stipulation and consent decree 
were agreed on. The original action 
had two phases. One was a charge that 
the attorney, Philip B. Lush, several 
lodges of the union, and union officials 
were in contempt of the Court because 
they had solicited persons having 
claims against railroads to allow them- 
selves to be represented in the claims 
by attorneys and agents chosen by the 
unions, “contrary to law and to the 
established ethics of the legal profes- 
sion”, The other phase of the action, 
was for an injunction on the ground 
that the defendants would continue 
their activities unless enjoined. 

In approving the consent decree the 
Court observed that “the acts which 
are the subject of the proposed decree 
are, under law and the Canons of Pro- 
fessional Ethics, subject to the injunc- 
tive process no matter by whom com- 
mitted”. The decree restrains the union 
and its officials from: 


a. Telling any person or his repre- 
sentatives that said person has a cause 
of action, the amount he is entitled to 
recover, where suit should be filed, or 
doing any other act or thing which 
constitutes the practice of law within 
the State of Nebraska; 

b. Negotiating or attempting to neg- 
otiate contracts of employment for 
legal services on behalf of any lawyer 
or lawyers; 


c. Accepting pay or any gratuity or 
benefit whatsoever, directly or indi- 
rectly, from any lawyer, person or or- 
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tracts for the legal services of any 
lawyer; 

f. In any way or any manner in con- 
cert with any resident or nonresident 
lawyer conspire to violate the laws of 
Nebraska or the Canons of Legal 
Ethics imposed by the courts on law- 
yers licensed to practice law in the 
State of Nebraska. 


As to the Minnesota lawyer, the decree 
enjoined him from: 


a. Improperly and illegally solicit- 
ing employment as a lawyer in the 
State of Nebraska; 

b. Paying any person, either directly 
or indirectly, for services rendered in 
obtaining or soliciting such contracts 
of employment within the State of 
Nebraska, or accepting any such em- 
ployment or any benefit derived from 
any such solicitation; 

c. Promising to loan or advance, or 
loaning or advancing, money to any 
person or persons at any time for the 
purpose of inducing said person or 
persons to employ said defendant, 
either jointly or severally; 

d. Making unsolicited calls on any 
person for the purpose of soliciting 
contracts of employment; 

e. Violating the laws of Nebraska 
concerning the practice of law within 
the State of Nebraska or Canons of 
Legal Ethics imposed by the Supreme 
Court of Nebraska, required of and 
observed by resident lawyers licensed 
in the State of Nebraska. 


The Attorney General dropped his 


plea for a contempt citation. 


(State ex rel. Beck v. Lush, Supreme 
Court of Nebraska, May 6, 1960, 
Yeager, J.) 


Trusts... 


cy pres application 
Using the cy pres doctrine, the Su- 


ganization for services in obtaining 
contracts of employment for legal serv- 
ices; 

d. Loaning or advancing or promis- 
ing to loan or advance money to any 
person or his representative pending 
trial or settlement of his claim or suit 
either personally or for or on behalf 
of any other person; 

e. Displaying, exhibiting, or show- 
ing copies of photographs of checks, 
releases, newspaper accounts or other 
data concerning settlement made on 
behalf of other claimants for the pur- 
pose of inducing any person, or his 
representatives. or which may tend to 
induce said person, to enter into con- 
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perior Court of New Jersey has altered 
a testamentary gift to Amherst College 
so that it need not be used, as pre- 
scribed by the testator, for “Protestant, 
Gentile” boys. 

The will bequeathed $50,000, plus 
the residue of the estate, to Amherst 
“to be held in trust to be used as 
a scholarship loan fund for deserv- 
ing American-born, Protestant, Gentile 
boys of good moral repute, not given 
to gambling, smoking, drinking or 
similar acts”. The testator added that 
he thought “that if a young man has 
enough funds to allow the waste of 
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smoking, he certainly does not need 
help”. 

Amherst’s charter provides that “no 
student shall be refused admission to, 
or denied any of the privileges, honors 
or degrees . . . on account of the 
religious opinions he may entertain”. 
The Trustees of the College declined to 
accept the gift under the conditions 
imposed by the will, but said the Col- 
lege would “accept the same if it will 
not be so restricted in the use of the 
fund”. 

The Court first held that there was 
no possibility of declaring an intestacy, 
not only because of the charitable in- 
tent apparent from the will, but also 
because there was no provision what- 
ever for a gift over. The Court noted, 
moreover, that none of the testator’s 
heirs had been close to him and that 
individual gifts in the will were to 
unrelated friends and associates. There- 


fore it dismissed the heirs from the 
suit. 

The Court turned then to the appli- 
cability of the cy pres doctrine to the 
gift. It declared that the desire of the 
testator to benefit deserving boys with 
good habits took precedence over the 
specification that they be Protestant 
and Gentile. “Insertion of the words 
‘Protestant’ and ‘Gentile’ was not para- 
mount for the creative intent of dece- 
dent”, the Court remarked. It also 
determined from the will, which had 
no alternate provision, and from the 
scrivener’s notes that the testator in- 
tended that the gift go to Amherst. It 
noted that he was an alumnus of Am- 
herst and had maintained close ties 
with it. 

The Court turned down contentions 
that the gift was void because it was 
discriminatory and therefore violated 
public policy. First, the Court said, 


Amherst was a private institution not 
subject to statutes against discrimina. 
tion, and it pointed out that Amherst’s 
refusal to accept the gift belied any 
charge that it practiced discrimination, 
As for the testator, the Court said he 
could dispose of his estate as he saw 
fit in the absence of “law to the con. 
trary”. 

The Court then concluded that had 
the testator realized that his conditions 
would render the scholarship fund im- 
possible, he would not have adhered to 
what it termed the “characterizations”, 
and accordingly it ordered the words 
“Protestant” and “Gentile” excluded 


from the will. 


(Howard Savings Institution of New- 
ark vy. Trustees of Amherst..College, 
Superior Court of New Jersey, Chan- 
cery Division, April 14, 1960, Pindar, 
J., 160 A. 2d 177.) 


r 

The NATIONAL LEGAL AID and Defender Association 
has published a revision’ of the chart, “Divorce, Annul- 
ment and Separation in the United States”, making the 
information current as of May. 


This chart contains, in brief form, the laws relating to 
marriage, the grounds for matrimonial action and the 
procedures of the 50 states, with explanatory footnotes. 


This 21” x 27” chart was prepared primarily for legal 
assistance officers in the military service and members of 
the National Legal Aid and Defender Association, but it is 
available to law schools and lawyers in private practice 
at $1.00 each, with a special price for quantities. 


Requests for the chart should be sent to: 


National Legal Aid and Defender Association 
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American Bar Center 
Chicago 37, Illinois 
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Department of Legislation 
Charles B. Nutting, Editor-in-Charge 








The Fuel Industry and Legislation 


Essentially this is a review of a 
book.! Although it may seem strange 
that a work devoted to The Public’s 
Concern with the Fuel Minerals should 
be discussed in these pages, Professor 
Merrill’s treatment of the subject, im- 
portant as it may be from the substan- 
tive aspect, is in addition a fascinating 
account of the way in which legislative 
and administrative solutions have been 
sought for problems confronting an in- 
dustry which, in the conventional sense, 
is an example of private enterprise. 
Composed of lectures delivered in 1958 
at the University of West Virginia 
College of Law, the volume, in the 
words of Roscoe Pound, is “...one 
for thoughtful lawyers, law teachers 
and students of justice in operation, no 
less than for specialized practitioners” .? 

Coal, oil and gas are the minerals 
considered. Coal, of course, was the 
senior element and being fixed in one 
place offered relatively little in the way 
of legal problems to jurisdictions ac- 
customed to the common law of real 
property. Legislative activity in the 
field was concerned not so much with 
the mineral itself as with means of 
getting it to market. But significant 
enactments were discovered by the au- 
thor, dealing for the most part with 
eminent domain for the purpose of ac- 
quiring rights of way, tax advantages 
to carriers transporting coal and other 
statutes for the benefit of the coal pro- 
ducer as distinct from the consumer of 
the product. 

With the discovery and commercial 
development of oil and gas, entirely 
different problems emerged. In the 
light of the somewhat limited scien- 
tific knowledge of the day, the courts 
were confronted with a dilemma. The 
ordinary rules regarding the possession 
of real property were, in fact, ineffec- 
tive because of the fugitive character 
of the products. The common law 






judges floundered in this situation, 
some courts, at least, drawing an an- 
alogy between these substances and 
animals ferae naturae. This led to the 
conclusion that the first person to 
“capture” the oil or gas was entitled 
to ownership and, in turn, to the prac- 
tical result that the reckless exploita- 
tion and wasteful use of the products 
became necessary as a matter of self- 
preservation. The solution, such as it 
was, came about largely through pri- 
vate leasing and other contractual ar- 
rangements rather than through public 
action. 

Later periods in the development of 
the fuel industries produced more in 
the way of statutory consideration. 
Professor Merrill traces the early legis- 
lation dealing largely with laborers’ 
claims and mechanics’ liens and notes, 
in passing, the constitutional barriers 
which were erected by the early courts. 
He also mentions briefly the efforts to 
promote adequate standards of safety 
and financial protection for injured 
workers. These, although of consider- 
able interest, may be regarded as part 
of a general pattern resulting in legis- 
lation broadly applicable to industry 
as a whole. It seems fair to say, how- 
ever, that the protection of workers in 
the extractive industries was one of the 
first concerns of legislative bodies in 
this area and hence these enactments 
may be viewed as having particular 
historic significance. 

But more significant in terms of the 
particular industry although not, per- 
haps, as to the problems of business as 
a whole, are matters involving first, 
the protection of adjoining property 
owners and second, the prevention of 
wasteful exploitation for the benefit not 
only of adjoining owners but of the 
public as well. 

Seepage from coal mines created 
problems for the neighbors but gen- 
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erally speaking the courts of the nine- 
teenth century, committed to the doc- 
trine of free individual self-assertion, 
did little to protect the sufferers. To a 
degree, however, legislatures came to 
the rescue as far as oil and gas wells 
were concerned. A series of enactments 
starting in Pennsylvania and eventu- 
ally extending throughout the pro- 
ducing states imposed requirements for 
plugging abandoned wells. Originally 
these laws imposed specific require- 
ments which varied from state to state 
and even from legislative session to 
legislative session in the same state. 
Later, in accordance with the classic 
pattern of governmental regulation, the 
statutes created standards and dele- 
gated to administrative agencies the 
task of promulgating detailed rules. 

Following the period just mentioned, 
legislatures became concerned with the 
problem of the physical waste of oil 
and gas. Statutes were adopted pro- 
hibiting the wasteful burning of gas or 
its use for the purpose of making 
“lamp black”. But with the depression 
and the simultaneous development of 
large new fields, the problem became 
not so much one of physical as of 
“economic” waste. At this point, tradi- 
tional legal devices offered no effective 
solution. It was left to the ingenuity 
of lawyers, both as draftsmen of pri- 
vate agreements and as authors of legis- 
lation, to provide a remedy. 

As Professor Merrill points out, 
private agreements could accomplish 
something with respect to such matters 
as well spacing, pooling and unitized 
operation, but they were effective only 
to the extent that complete agreement 
was possible. When this was not the 
case, government intervention became 
necessary as the only alternative to 
the exploitation of natural resources 
through uncontrolled competitive drill- 
ing. 

At this point it is well to point out 
that technological advance made the 
drafting of adequate regulatory legis- 
lation possible. During the develop- 
ment of the industry science provided 
knowledge which made the wild game 
theory of the capture oil and gas un- 
tenable. It is now possible to calculate 
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with considerable accuracy the share 
of an individual owner in an oil or 
gas “pool”. As a consequence, as the 
author states, compulsory unitization 
and forced pooling has become not 
only practical but, in the light of recent 
cases, constitutional. 

As was stated in the beginning, Pro- 


fessor Merrill’s work is a contribution 
not only to an increased knowledge of 
the fuel industries but more broadly 
can be viewed as a case study in the 
legislative process. It illustrates once 
more the fact that in modern times 


legislation is the life of the law. One 
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SECTION OF 
ADMINISTRATIVE LAW 


A jointly sponsored program of the 
Sections of Administrative Law and 
Antitrust Law at the Pacific Northwest 
Regional Meeting in Portland, May 22- 
25, 1960, was attended by approxi- 
mately two hundred lawyers. Arrange- 
ments for a day-long program on 
Tuesday, May 24, were made by Albert 
E. Stephan and Norman A. Stoll for 
the Section of Administrative Law and 
by Robert W. Graham for the Section 
of Antitrust Law. 

The first session, at which Chairman 
Kintner of the Section of Administra- 
tive Law presided, was devoted to dis- 
cussion of government procedures in 
the antitrust and trade regulation field. 
Speakers were Walter W. Harris and 
George W. Elliott, Seattle Office, Fed- 
eral Trade Commission, on “Federal 
Trade Commission’s Powers and Meth- 
ods of Conducting Field Examina- 
tions”; Albert E. Stephan, “The In- 
vestigated Client and His Attorney”; 
and Federal Trade Commissioner Si- 
gurd Anderson, “Enforcement, Settle- 
ment and Compliance Procedures of 
the Federal Trade Commission”. 

The second session, presided over by 
Vice Chairman Francis R. Kirkham of 
the Section of Antitrust Law, primarily 
concerned procedures of the Depart- 
ment of Justice, ‘Antitrust Division. 
Lyle L. Jones of the Division’s San 
Francisco Office discussed “The Impact 
of the Antitrust Laws on Small Busi- 


ness”; Moses Laskey spoke on “Anti- 
trust Laws as a Tool of Private 
Practice”; and Robert W. Graham con- 
cluded the discussion by a talk on 
“Garden Variety Problems Under the 
Robinson-Patman Act”. There was a 
lively floor discussion following each 
session. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


An excellent Section program during 
the Washington meeting, from August 
26 to 31, details of which will appear 
in the July issue of The Business Law- 
yer, climaxes a notable year of Section 
activities. In addition to the meetings 
of the Committee on Savings and Loan 
Associations, under the Chairmanship 
of David A. Bridewell, Chicago, in 
which distinguished members of the 
Federal Home Loan Bank Board, 
among others, will participate and the 
meetings of the Division of Food, Drug 
and Cosmetic Law, of which Michael F. 
Markel is Chairman and which John L. 
Harvey, Chief Legal Counsel of the 
Food and Drug Administration, and 
Earl W. Kintner, Chairman of the Fed- 
eral Trade Commission, among others, 
will address, there will be other stimu- 
lating and informative programs. 

The Section’s Committee on Cor- 
porate Laws will have two meetings 
with Chairman Leonard D. Adkins, 
New York, presiding, to complete its 
monumental annotations to the Model 
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may venture the hope that in the future 
the author may furnish us with a simi- 
lar study of legislative devices for the 
control of space, where his scholarship, 
imagination and incisive mind may be 
brought to bear on a field where these 
qualities will be greatly needed. 


Business Corporation Act which will be 
published later this year. Committee 
auxiliary members are invited to at- 
tend. 

The Section will hold two business 
meetings, at the first of which Dr, T. 
Keith Glennan, Administrator, Nation- 
al Aeronautics and Space Administra- 
tion, will speak on the subject of “The 
World Before Us”. The Committee on 
Corporate Law Departments, with John 
S. Tennant, New York, presiding, will 
present a symposium on “Some Prob- 
lems of the Corporate Law Department 
in London” at the second meeting in 
which F, U. J. O’Brien, Clifford W. R. 
Edwards and Laszlo Gombos, all of 
London, will participate. 

The Section luncheon and afternoon 
general session will be held jointly with 
the Section of Public Utility Law. Sir 
Leslie Peppiatt, London, will speak at 
the former and at the latter James F. 
Oates, Jr., Chairman and President of 
The Equitable Life Assurance Society 
of the United States, and Maurice H. 
Stans, Director of the United States 
Bureau of the Budget, as a panel, will 
discuss the problems of inflation from 
the standpoint of industry and govern- 
ment. 

The Section’s first annual Reception 
and Dinner Dance, which many of our 
British guests are expected to attend, 
will be held at the Garden Terrace of 
The Shoreham. All Association mem- 
bers and their wives are invited to the 
extent that tickets are available. Tickets 
will include refreshments at 7 P.M., 
dinner at 8 p.M. and refreshments after 
dinner throughout the evening. Meyer 
Davis’ orchestra will provide music for 
dinner and dancing. 

All meetings of the Section will be 
held at The Shoreham. 
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Prepared by Committee on Bulletin and Tax Notes, Section of 
Taxation, Kenneth H. Liles, Chairman; John M. Skilling, Jr., Vice 
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Refund Suits After Partial Payment, Revisited 
By William H. Bowen, Little Rock, Arkansas 


In Flora v. United States,1 the 
Supreme Court in an opinion by Chief 
Justice Warren reaffirmed by a vote of 
five to four its previous decision (also 
written by Chief Justice Warren) that 
a taxpayer facing an illegal assessment 
in excess of his ability to pay is not 
entitled to sue for refund of any over- 
payments he has been able to make, 
even though the statute of limitations 
is running against his cause of action 
to recover those payments. The latest 
opinion by the Chief Justice found that 
the question as to jurisdiction of part 
payment suits could not be resolved by 
reference to the language of the rele- 
vant jurisdictional statute, 28 U.S.C., 
Section 1346(a) (1), or to its legisla- 
tive history.” 

Justices Frankfurter, Harlan and 
Stewart were persuaded on rehearing 
to join in a strong dissenting opinion 
by Justice Whittaker, the lone dissenter 
on the former hearing. The dissenting 
opinion urged that part payment suits 
were plainly authorized by the words 
of the jurisdictional statute and that 
the majority were disregarding its 
clear language in reliance upon noth- 
ing more than 
tions” 


“unarticulated implica- 
of statutes on other subjects. 
Justice Frankfurter’s brief separate dis- 
sent explained that his original view 
had been based upon his custom in tax 
matters “to follow almost blindly ac- 
cepted understanding of the meaning 
of tax legislationt as shown by ad- 
ministrative practice. When on rehear- 
ing he was informed of the doubt as to 
any such administrative interpretation 
of Section 1346(a)(1), he used sev- 
eral weeks of the “summer vacation” 
to make an independent study of over 


a century of tax legislation and litiga- 
tion, which led him to agree with the 
position taken in the dissenting opinion. 

The unusual grant of a rehearing 
was apparently occasioned by a show- 
ing of error in the Court’s conclusion, 
based upon a representation as to the 
Government’s long-standing practice of 
interpreting the statute as prohibiting 
part payment suits, to the effect that 
no such suit had been brought before 
1940. Although the dissenting Justices 
understood that the Government had 
conceded error in its assertion as to 
practice,® the majority opinion, while 
disavowing any reliance upon the ex- 
istence of such practice, developed at 
considerable length (including foot 
note 37 of 314 pages) a vindication 
of the Government’s former assertion 
of practice. The Chief Justice explained 
that the failure to raise the jurisdic- 
tional issue in most of the pre-1940 
part payment cases presented by the 
taxpayer on rehearing was not irrecon- 
cilable with the asserted Government 
practice, because in those particular 
cases there could have been acceptable 
reasons why the Government did not 
raise the issue. 

In its first Flora opinion, the Court 
noted that the language of the mnt 
dictional statute appeared to be 


357 U. Ss. 63 (1958), rehearing granted, 360 
ed. 4d 623 (1959), reaf irmed on rehearing, 4 L. 
ed. 2d 623 (March 21, ry? second petition for 
ae 4 denied, May 2 960. 

. Section 1346(a) (1) authorizes: 

Any civil action against the United 
States for the recovery of any internal- 
revenue tax alleged to have been errone- 
ously or illegally assessed or collected, or 
any penalty claimed to have been collect- 
ed without authority or any sum alleged 
to have been excessive or in any manner 
wrongfully collected under the internal- 
revenue laws. . 

3. 4 L. oe. 2d at 651. 
4. Id. at 
5. Id. at eat, 644. 
6. 357 U.S. at 65. 
7. As noted in the taxpayer’s second petition 
for rehearing, page 5, this construction over- 
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clear authorization to sue for the re- 
fund of ‘any sum’”.® The second 
opinion by the Chief Justice, however, 
concluded that the phrase “any sum 
alleged to have been excessive or in 
any manner wrongfully collected under 
the internal-revenue laws” should be 
construed as referring to something 
which is neither a “tax” nor a “pen- 
alty”.* Having disposed of the refer- 
ence to “any sum” as a basis for juris- 
diction, the majority felt free to con- 
clude that the phrase “any internal- 
revenue tax” could be construed as re- 
ferring to “the entire amount of an 
assessment” of tax.§ 


The minority of four Justices leaves 
no doubt of their disagreement as to 
the meaning of the language in the 
statute. To them it is clear that the 
statutory words encompass part pay- 
ment suits, as shown by Justice Whit- 
taker’s caustic comment: 


English words more clearly expressive 
of the grant of jurisdiction to Federal 
District Courts over such cases than 
those used by Congress do not readily 
occur to me.” 


This criticism of the majority’s con- 
struction appears to have merit in view 
of the fact that the recovery sought in 
a refund suit is not the amount of the 
“assessment”, or of the “deficiency”, 
but rather it is the amount of the tax- 
payer’s overpayment of his tax liabil- 
ity, which often amounts to only part 
of the tax assessed and paid. It seems 
dubious that Congress, which surely 
must have known that the words “any 
internal-revenue tax” referred only to 
the part of an assessed tax that amounts 
to an overpayment, can be said to have 
used those words so as to preclude a 
suit brought before full payment of the 
assessed tax. 


After determining that the statutory 
language provided no certain answer, 





looks the fact that the third category in Section 
1346(a) (1) referring to “any sum...” ori~i- 
nated in Section 44 of the Act of June 30. 1864, 
13 Stat. 239, where the words “any sum” were 

“all duties”. Until the 1954 Code, moreover, the 
statute authorizing the Commissioner to make 
refunds referred this third category to “ell 
taxes...” Int. Rev. Code of 1939, §3770(a) (1), 
53 Stat. 464 (now Int. Rev. Code of 1954, §6402 
(a)). This o casts oe development of the “an 
sum” phrase casts doubt on the Chief bee aww - 
theory that “sum” has always been intended 
refer to aneunte which are not “‘taxes”’. 

8. 4 L. ed. 2d at 626. It may be a logical re- 
-_ - this cor ‘construction of the sta — ne 
espite a, a taxpayer may sue for refun 
after paying only the Sesensed. tax without in- 
terest, or only the interest or penalty element 
of an assessment. 
9. Id. at 651. 
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the majority turned next to the legis- 
lative history of the statute and again 
found nothing conclusive. The Court in 
effect conceded that the full payment 
rule could have originated only in 
suits brought against tax collectors. 
The right to sue the collector existed at 
common law before Congress ever leg- 
islated upon the subject, and even the 
majority tacitly conceded that part 
payment suits indisputably could have 
been brought at common law. 


The full payment rule was said to 
have been announced in dictum in 
Cheatham v. United States.'° which 
held that a suit against a collector 
could not be brought without first filing 
an appeal or claim for refund as re- 
quired by an 1866 statute.'! In 
Cheatham, the Court stated that “the 
general government has wisely made 
the payment of the tax claimed...a 
condition precedent to a resort to the 
courts...”'? On the strength of this 
and similar language, the majority 
ascribed to the Cheatham Court an un- 
derstanding that a refund suit could 
be brought only after full payment of 
an assessment. 


The dissenting opinion drew the 
opposite conclusion from this legisla- 
tive history. It emphasized that the 
language of the 1845 statute!* first 
codifying the common law right to sue 
the collector evidenced a clear desire 
to encompass all actions which could 
formerly have been brought at common 
law. 


Finding nothing decisive in the lan- 
guage or legislative history of the juris- 
dictional statute, the majority an- 
nounced as the determinative factor in 
its decision the fear that part-payment 
suits would do violence to the “care- 
fully structured twentieth century sys- 
tem of tax litigation...”'4 Yet the 
majority revealed an oversimplified 
conception of this procedural structure 
as requiring all appeals before payment 
to be taken to the Tax Court and all 
claims for refund of taxes paid to be 
brought in the district courts.15 


Even more serious, the majority 
made a gross error, which if correct 
might have done much to justify the 
decision, by assuming that: 


One distinct possibility which would 
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emerge from a decision in favor of 
petitioner would be that a taxpayer 
might be able to split his cause of 
action, bringing suit for refund of part 
of the tax in Federal District Court and 
litigating in the Tax Court with respect 
to the remainder. . . Thus, if for any 
reason a litigant would prefer a Dis- 
trict Court adjudication, he might sue 
for a small portion of the tax in that 
tribunal while at the same time pro- 
tecting the balance from distraint by 
invoking the protection of the Tax 
Court procedure.!® 


Upholding part-payment suits would 
not result in this imagined consequence, 
because of explicit provisions of the 
Internal Revenue Code of 1954. If the 
part-payment suit preceded appeal to 
the Tax Court, Section 7422(e) would 
operate to oust the District Court of 
jurisdiction of the part-payment suit 
while if the Tax Court petition were 
filed first, the part-payment suit would 
be expressly barred by Section 6512 
(a). It is unfortunate that the Court’s 
opinion should rest in large part on 
such an erroneous understanding of 
the procedures it sought to harmonize. 

Finally, the majority opinion showed 
concern over allowing suits based on 
small part payments, even one dollar, 
and the possibility that they might 
force resort to summary procedures, 
such as levy and distraint, for the col- 
lection of the balance. The spectre of 
token suits is hardly a practical prob- 
lem because, as pointed out in the 
dissent: 


a taxpayer with the property or means 
to pay the balance of the assessment 
cannot avoid its payment, except 
through the Commissioner’s acquies- 
cence... .17 


Nor is there any reason to assume that 
a plaintiff in a part-payment suit, if he 
had financial resources, would refuse 
to pay on demand. 

In contrast to the questionable prob- 
lems posed by the majority, the dis- 





senting opinion described some “gross. 
ly unfair” and “shockingly inequit- 
able”15 results of the decision in the 
case of taxpayers who are financially 
unable to pay the full amount of an 
illegal assessment. Not only may such 
taxpayers be deprived of all recourse 
until the assessment is paid in full, but 
also the excessive amounts collected, 
which could include payments under 
an installment arrangement, may be 
barred by the statute of limitations 
before the full assessment is paid. These 
hardships are not eliminated by the 
right to appeal to the Tax Court with- 
out payment, There are cases not with- 
in the jurisdiction of the Tax Court,!® 
and even where the right of appeal to 
the Tax Court does exist, it may be 
inadvertently lost through lack of ad- 
vice, ignorance, execution of a waiver 
form, or failure to receive a properly 
mailed statutory notice. 

If the propriety of part-payment suits 
is to be determined by reference to 
modern tax procedures, it would seem 
preferable to allow such suits in order 
to avoid the incongruity of permitting 
the statute of limitations to run against 
recovery of a wrongful exaction at a 
time when the cause of action cannot 
be asserted in any court. On balance, 
the concrete injustices described by the 
dissent appear to outweigh the con- 
siderations of doubtful merit advanced 
by the majority. Since Congress ad- 
mittedly has never expressly prohibited 
part-payment suits, and because the 
rationale of the majority is evidently 
open to serious question, there seems 
to be substantial merit in the hope for 
corrective legislation expressed in the 
dissenting opinion: 


It, therefore, seems appropriate. in 
order eventually to avoid the harsh in- 
justice of permitting the Government 
unlawfully to collect and retain taxes 
that are not owing, to express the hope 
that Congress will try again.?° 





10. 92 U.S. 85 (1876). 

11. Act of July 13, 1866, §19, 14 Stat. 152. 

12. 92 U.S. at 89. 

13. Act of February 26, 1845, 5 Stat. 727. 

14. 4 L. ed. 2d at 641. 

15. The ete (4 L. ed. 2d at 
650 note 17) noted that there is no such clear 
division, for the Tax Court has ms tem yr ag to 

ant refunds, and Section 7422(e) of the In- 
ernal Revenue Code of 1954 expressly allows 
litigation in the district court without payment 
of all the assessed tax. 


16. 4 L. ed. 2d at 635; cf., id. at 640. This er- 
ror was called to the Court’s attention in tax- 
pa at ey rr petition for rehearing, pages 1-4. 

. Idea n 
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18. Id. at 650 note 22. ; 

19. The majority explained that in excise tax 
cases, which are not within the jurisdiction of 
the Tax Court, the full payment rule would re- 
quire payment of only an entire item of tax. 
rather than an entire assessment. Id. at 
note 37(b). However, an example of the harsh- 
ness of the Flora rule in cases where there is 
no right of appeal to the Tax Court is found in 
Steele v. United States, 172 F. Supp. 793 (We 
Ark.. 1959), which was dismissed because 0 


failure to pay the arnount of an assessment 0 
the 100 per cent penalty for failure to remit em- 
ployment and withholding taxes, which omy 
could exceed the resources of a taxpayer. suc 
as a corporate executive. 

20. 4 L. ed. 2d at 652. 
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OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Secretary, Junior Bar Conference; 
Elizabeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 








Annual Meeting Program Will Be Outstanding 


Plans are being completed for the 
1960 Junior Bar Conference annual 
meeting to be held at the Shoreham 
Hotel in Washington, D. C., August 25 
through August 30. 


A highlight of the five-day meeting 
will be a reception for Junior Bar 
Conference members on Friday eve- 
ning, August 26, in the Senate Caucus 
Room of the Senate Building on Capitol 
Hill. Entertainment will be provided 
by a group from United States Army 
Band. 


Following the reception on Capitol 
Hill, Conference members will view 
the sunset parade at the United States 
Marine Corps Barracks, the oldest 
Marine Corps post in the world. Special 
transportation will be provided. 


George W. Edmonds, of Toronto, 
Ontario, President of the Junior Bar 
Section of The Canadian Bar Associ- 
ation, will speak at the breakfast on 
Saturday, August 27. 


A panel discussion entitled “A Finan- 
cial Clinic for Lawyers” will be con- 
ducted during the first general session 
of the membership on Saturday morn- 
ing. This presentation has been ar- 
ranged in co-operation with the Section 
of Corporation, Banking and Business 
Law. That Section’s Committee on De- 
velopments in Business and its Commit- 
tee on Educational Programs are re- 
sponsible for arrangements of the dis- 
cussion. Robert C. Barker, of Chicago, 
and Bryce M. Fisher, of Cedar Rapids, 
lowa, are the respective chairmen of 
these committees. Ray Garrett, Jr., of 
Chicago, will act as moderator. 

Members attending the Saturday 
afternoon general session will hear 
Assistant Attorney General Robert A. 
Bicks of the Antitrust Division of the 


United States Department of Justice. 
Mr. Bicks’ address will be followed 


by a panel discussion entitled “Pro- 
fessional Obligations of Lawyers to 
Government”. Moderator for the panel 
will be Edwin S. Rockefeller III, As- 
sistant to the Chairman of the Federal 
Trade Commission. Panel members 
will include Phillip E. Areeda, Assist- 
ant Special Counsel to the President 
of the United States; Anthony Lewis, 
Special Correspondent of the New 
York Times, and Roswell B. Perkins, 
former Assistant Secretary of the De- 
partment of Health, Education and 
Welfare. Mr. Perkins is Chairman of 
the Special Committee on Conflict of 
Interest Laws of The Association of the 
Bar of the City of New York. Addi- 
tional panel members will be an- 
nounced, 

Egbert L. Haywood, Junior Bar 
Conference Liaison Representative from 
the American Bar Association’s Board 
of Governors, will speak on “Other 
American Bar 
and Activities”. 


Association Sections 


Sunday, August 28, a workshop will 
be held that is designed to explain the 
outstanding programs of winners in 
the Conference’s Award of Achieve- 
ment Competition. The moderator will 
be Lewis H. Hill III, Chairman of the 
Award of Achievement Committee, of 
Tampa, Florida. The panel will consist 
of the chairmen of the award-winning 
junior bar units. 

A reception and luncheon in honor 
of state and local junior bar presidents 
and their wives will be held Sunday at 
12:00 noon. Richard Edward Geoffrey 
Howe, of London, oné of England’s 
outstanding young ~ barristers, will 
speak. Honored guests will be Past 
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George W. Edmonds, President of 
the Junior Bar Section of The Ca- 
nadian Bar Association. 





Chairmen of the Junior Bar Conference. 

Monday afternoon, the Conference 
on Personal Finance Law will sponsor 
its fourteenth annual argument waged 
by four members of the Junior Bar 
Conference. The subject for this year’s 
annual argument will be, “Is an Install- 
ment Loan Law Without a Ceiling 
Constitutional?” Eminent members of 
the senior bar will serve as judges. The 
Junior Bar Conference members who 
will participate in the argument are 
R. Harvey Chappell, Jr., of Richmond, 
Virginia; S. David Peshkin, of Des 
Moines, Iowa; Cullen Smith, of Waco, 
Texas; and James R. Stoner, of Wash- 
ington, D. C. 

Whitney North Seymour, of New 
York City, President-Elect of the 
American Bar Association, will speak 
to the newly elected Conference officers 
and members of the Executive Council 
on Tuesday morning. 

The Conference program will con- 
clude at 12:00 noon on Tuesday with 
a luncheon conducted jointly with the 
Section of International and Compara- 
tive Law and the Section of Judicial 
Administration. The Right Honorable 
Lord Justice Pearce, Judge of the Court 
of Appeal, of London, England, will 
speak on the subject, “Our Common 
Problems in the Common Law”. 

Other speakers and participants to 
appear on Junior Bar Conference pro- 
grams will be announced. 
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Annual Meeting Fee Reduced 
for J.B.C. Members 

The American Bar Association Board 
of Governors, at its spring meeting, 
voted to reduce the 1960 Annual 
Meeting registration fee for Junior 
Bar Conference members from $35 to 
$25. Conference officials requested a 
reduction. 

Each Conference member who has 
remitted a fee of $35 will receive a 
refund of $10. Refund checks will be 
distributed by mail. 

Conference members not yet regis- 
tered for the Annual Meeting, and 
planning to do so, should send a regis- 
tration fee of $25 only. 

Registrations, together with the $25 
fee, should be sent to the Registration 
Department, American Bar Association, 
American Bar Center, Chicago 37. 


Chairman Gayle Speaks 
at Bar Meetings 

Junior Bar Conference Chairman 
Gibson Gayle, Jr., of Houston, Texas, 
has traveled extensively during recent 
months, speaking before junior bar 
and other organizations throughout the 
country, A summary of his travels in- 
cludes the following: 

April 6: Addressed the Younger 
Lawyers’ Conference of the Kentucky 
State Bar Association at its annual 
meeting in Louisville, Kentucky. Gover- 
nor Bert T. Combs, of Kentucky, hon- 
ored Mr. Gayle by naming him a Ken- 
tucky colonel. 

April 29-30: Attended a meeting of 
Conference officers and American Bar 
Association administrative officials in 
Chicago, At this meeting, the Confer- 
ence’s program was reviewed and long- 
range future plans were formulated. 
The June issue of the AMERICAN Bar 
ASSOCIATION JOURNAL contains a report 
of this meeting. 

May 14-15: Appeared before the 
Association’s Budget Committee meet- 
ing in Washington, D. C., and outlined 
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the forthcoming financial needs of the 
Conference. Also attending this meet- 
ing were two other prominent Confer- 
ence officials, Vice Chairman William 
Reece Smith, Jr., of Tampa, Florida, 
and Budget Director S. David Peshkin, 
of Des Moines, Iowa. 

May 22 through 25: Participated in 
the Association’s Pacific Northwest Re- 
gional Meeting in Portland, Oregon. 

June 1 through 3: Addressed the 
Junior Bar Section of The Iowa State 
Bar Association at its annual meeting 
held at Sioux City. 

June 9-10: Addressed the Junior Bar 
Section of the Arkansas Bar Associa- 
tion at its annual meeting held at Hot 
Springs. 

Earlier during his term as chairman, 
Mr. Gayle attended meetings in Wash- 
ington, D. C., Chicago, Memphis and 
the Canadian Junior Bar meeting 
in Banff. He presented Awards of 
Achievement to various state and local 
units, including California, Connecti- 
cut, Michigan, Detroit, Milwaukee and 
Washington, D. C. 


Portland Regional Meeting 
Draws Many Young Lawyers 

A large number of young lawyers 
from the northwest benefited from the 
practical legal education sessions of 
the American Bar Association Pacific 
Northwest Regional Meeting. The 
meeting was held May 22 through 
May 25 at the Multnomah Hotel in 
Portland, Oregon. 

Representing the Junior Bar Confer- 
ence were Gibson Gayle, Jr., of Hous- 
ton, Chairman; William Reece Smith, 
Jr., of Tampa, Vice Chairman; Ken- 
neth J. Burns, Jr., of Chicago, Secre- 
tary; Robert S. Mucklestone, of Seat- 
tle, Executive Council Representative 
for the Ninth District; and Lowell R. 
Beck, of Chicago, Administrative As- 
sistant. 


“Basic Problems in Probate Prac- 
tice” and “Title Insurance” were the 


topics of discussion on the Junior Bar 
Conference program May 25. Speaking 
on these subjects were James C. Harper, 
of Seattle, William E. Love, of Port. 
land, William W. Wyse, of Portland, 
and H. E. Tully, of Seattle. 

Chairman Gayle presented the Con- 
ference’s Award of Progress to Robert 
S. Mucklestone who accepted it on be- 
half of the Seattle-King County Young 
Lawyers Section. The award was pre- 
sented in recognition of that organiza- 
tion’s progress in 1959, 

Robert S. Stewart, of Seattle, was 
responsible for arrangements for this 
session. Robert S. Mucklestone had 
responsibility for the 
over-all program. 

Chairman Gayle and Secretary Burns 
participated as advocates in an out- 
standing program, “Demonstration of 
Modern Theories of Procedure”, spon- 
sored jointly by the Sections of Judi- 
cial Administration and_ Insurance. 
Negligence and Compensation Law. 
This program, a mock trial, demon- 
strated ways by which time spent in 
trial can be shortened. 


Conference’s 


Acting as judges and commenting 
upon modern pretrial procedure were 
Stephen S. Chandler, of Oklahoma 
City, Oklahoma, Chief Judge of the 
United States District Court for the 
Western District of Oklahoma; Leslie 
L. Anderson, of Minneapolis, Minne- 
sota, Judge of the District Court of 
Minnesota, and John B. McManus. 
Albuquerque, New Mexico, Judge of 
the District Court of New Mexico. 

A reception for all in attendance at 
the meeting was sponsored by the Con- 
ference on Tuesday evening, May 24. 

A breakfast for Oregon young law- 
yers was held on Wednesday morning. 
May 25. The advantages and proce- 
dures of organizing a junior bar unit 
in Oregon were discussed. 

Lawyers in Houston, Texas, will be 
the hosts at the next regional meeting 
which will be held November 9 
through 12. 
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BAR ACTIVITIES 








Clyde 
Atkins 


The Tenth Annual Meeting of The 
Florida Bar was held at the Americana 
Hotel, Bal Harbour, Miami Beach, 
Florida, May 5-7, with President J. 
Lewis Hall, of Tallahassee, presiding. 


The new officers for 1960-61 are 
Clyde Atkins, of Miami, President, and 
Charles B. Fulton, of West Palm Beach, 
President-Elect. 


A panel discussion entitled “Role of 
the Bar in Selection of Judges: Judicial 
Polls and Campaign Contributions” 
was held at an Assembly session. The 
moderator was Lyle D. Holcomb, of 
Miami, Chairman of The Florida Bar’s 
Committee on Ethics; panelists were 
Judge John T. Wigginton, of Talla- 
hassee, First District Court of Appeal; 
Judge Lamar G. Warren, of Ft. Lauder- 
dale; Clyde Atkins, of Miami, Presi- 
dent-Elect of The Florida Bar; and 
William Reece Smith, Jr., of Tampa, 
Vice Chairman of The Florida Bar’s 
Committee on Ethics. 

Stephen C. O’Connell, Chairman, Ju- 
dicial Council of Florida, gave a report 
on the work and progress of the Judi- 
cial Council during the past year. The 
Council has proposed that there be a 
revision of the trial court system of 
Florida. The work of the Judicial 
Council is a joint project of the Judi- 
cial Council and The Florida Bar. 

Amendment No. 1, a proposal where- 
by the Legislature of Florida may in- 
crease the number of judges in each of 
the three District Courts of Appeal at 
its discretion, is also sponsored by 
The Florida Bar. 

On Friday afternoon a panel discus- 


sion on the Marketable Title Act was 
held with David P. Catsman, of Miami 
Beach, as moderator. Panel members 
were Parks M. Carmichael, of Gaines- 
ville; Richard E. Cours, of Tampa; 
Paul Game, of Tampa; James W. Ma- 
honey, of Jacksonville; Fletcher G. 
Rush, of Orlando; and Harry Zuker- 
nick, of Miami Beach. This was fol- 


lowed by a question and answer.period. 


A resolution urging retention of the 
Connally Reservation was tabled by 
the Assembly in order to give the 
members of the Bar more time to study 
the problem. 


William J, Brennan, Jr., Associate 
Justice of the Supreme Court of the 
United States was introduced by Elwyn 
Thomas, Chief Justice of the Supreme 
Court of Florida. Mr. Justice Bren- 
nan’s address was entitled “Review of 
Decisions of State Courts by the Su- 
preme Court of the United States”. 


Phil O’Connell, of West Palm Beach, 
was toastmaster at the Annual Banquet. 
At this time the winners in the Fifth 
Annual Press Award Contest were an- 
nounced. Malcolm Johnson, executive 
editor of The Tallahassee Democrat, 
received the plaque from Paul B. Com- 
stock, Executive Director of the Bar, 
for his newspaper’s excellence of news 
coverage and editorial comment, re- 
flecting responsible administration of 
justice upon a sensational criminal 
trial. Awards were also presented to 
Dayton Saltzman of WSUN-TV, St. 
Petersburg, for a series of programs 
held in cooperation with the St. Peters- 
burg Bar Association which explained 
various phases of the law to laymen, 
and in the field of radio to Robert 
Mackey, program director of WALT, 
for the program series “Sound Off”, a 
program designed to aid citizens in 
protecting their rights. 


Jeff H. Williams, of Chickasha, Okla- 
homa, well known lawyer-humorist, 
gave the main address at the banquet. 
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Richard B. 
Sadler, Jr. 


The United States should retaliate 
with strong economic and fiscal sanc- 
tions against the unwarranted seizure 
of American property in Cuba, an au- 
thority on international law said in 
Louisiana recently. 

Dr. Edward D. Re, professor of law 
at St. John’s University in Brooklyn, 
termed the Cuban seizures “arbitrary” 
and said they violate the international 
law premise that private property can 
be taken only upon the payment of 
“just, reasonable and prompt compen- 
sation”. Dr. Re addressed the Section 
on International, Comparative and 
Military Law at the 19th annual meet- 
ing of the Louisiana State Bar Associ- 
ation in Biloxi, May 4-7. 

Dr. Re noted that Cuba confiscated 
some 272,000 acres of United Fruit 
Company land for a payment of only 
$6 million even though the company 
estimated the value of the land at $32 
million. And he predicted that “unwit- 
tingly or otherwise, Cuban authorities 
who shape policy in this matter will 
find that it may boomerang to hurt the 
country’s economy”. 


All ten Sections of the Association 
and six of the thirty-seven Committees 
held meetings which attracted over 
1,000 persons. 


Richard B. Sadler, Jr., of Alexan- 
dria, was inducted as President of the 
Louisiana Bar, which is expected to 
exceed 4,000 members by the year’s 
end. Mr. Sadler succeeded Fred A. 
Blanche, Sr., of Baton Rouge, who pre- 
sided over the major general events 
and over two meetings of the House of 
Delegates. 


Other officers inducted were Alvin R. 
Christovich, Sr., of New Orleans, Vice 
President, and Roy L. Price, of Me- 
tairie, Secretary-Treasurer. 


Chief Justice John B. Fournet, who 
has completed more than twenty-five 
years on the Louisiana Supreme Court 
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Bench, noted that while the “occasion 
would be an appropriate time to look 
back and take further stock of develop- 
ments during the last twenty-five years, 
it is also an equally appropriate time 
to look to the future”. And the immedi- 
ate future holds this happy prospect: 
Delays in appeals to the Louisiana Su- 
preme Court will be eliminated by the 
transfer on July 1, 1960, of much of 
the high court’s appellate jurisdiction 
to the courts of appeal. 

Chief Justice Fournet reviewed “the 
constitutional plan for the revision of 
appellate jurisdiction”, noted that the 
plan had been “overwhelmingly ratified 
by the people in November of 1958”, 
and said: “As a result of this revision 
it is expected that in the very near 
future delay will no longer be experi- 
enced in any of our appellate courts. 
With the transfer of the major part of 
our appellate jurisdiction to the Courts 
of Appeal, the delay of twelve to 
eighteen months that has heretofore 
been experienced in the Supreme Court 
will become a thing of the past.” 

His remarks were read by W. Ford 
Reese, former Secretary-Treasurer of 
the Association, because of the Chief 
Justice’s inability to attend. 

The Junior Bar Section named Wil- 
liam D. Brown, of Monroe, Chairman, 
Curtis R. Boisfontaine, of New Orleans, 
Vice Chairman, and Gus A. Fritchie, 
Jr., of Slidell, Secretary. 

Awards of Merit were presented to 
the Lafayette Bar Association and to 
the Alexandria Bar Association. The 
Southwest Louisiana Bar Association 
of Lake Charles merited honorable 
mention, 

A highlight of the four-day meeting 
was an address on “The Lawyer: 
Artisan of Society”, by John D. Ran- 
dall, President of the American Bar 
Association. 

Fred A. Blanche, Sr., of Baton 
Rouge, retiring President of the Associ- 
ation, called attention to “the grand 
and glorious opportunity that the legal 
profession has to regain the position 
of public honor and esteem it once 
enjoyed to the fullest. . . Whenever the 
legal profession becomes sufficiently 
aroused to stand up and be counted, 
not hesitatingly, not vacillatingly, but 
with a firm conviction, then and only 
then will they recoup that which they 


have lost through sins of omission, 
self-interest and hope of monetary ad- 
vantages. .. If you are to be honored, 
you must serve. If you are to be re- 
spected, you must make your contribu- 
tion to those principles which earn 
your respect.” 





Jerry H. 
Glenn 





Lawyers in Arizona opened their 
sixty-eighth year as an organized Bar 
at the close of their annual meeting on 
April 9, and their twenty-eighth year 
as an association integrated with state 
government. 

Jerry H. Glenn, of Phoenix, was 
elevated to the office of President of 
the State Bar of Arizona, succeeding 
Devens Gust, also of Phoenix. Other 
officers elected were Ralph F. Brandt, 
of Yuma, First Vice President; John 
C. Haynes, Jr., of Tucson, Second Vice 
President; and Joseph P. Ralston, of 
Phoenix, Treasurer. 

Two new members began two-year 
terms on the Board of Governors at 
the close of the meeting: Guy Ander- 
son, of Safford; and John P. Clark, of 
Winslow. The State Bar board will be 
increased to fifteen members after July 
1, as the result of legislation which has 
revised the State Bar redistricting. 

Several resolutions from the annual 
meeting will create milestones in the 
State Bar’s annals. An initiative amend- 
ment was approved to modernize the 
state system of courts through revision 
of the judicial article of the Constitu- 
tion of Arizona. A drive for petition 
signatures to place the measure on the 
November, 1960, general election ballot 
is in progress. 

Approval was given for the creation 
of a Clients’ Security Fund, supported 
by contributions through membership 
fees, to be effective after January 1, 
1961, and applicable to all active mem- 
bers of the Bar. 

The meeting in assembly defeated a 
resolution recommending repeal of the 
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Connally Reservation. 

The meeting also approved a set of 
principles to govern judges in their 
activities during election seasons. 

Leading guest speakers for the meet- 
ing were John D. Randall, President of 
the American Bar Association, and 
Carl F. Conway, President of the Iowa 
Bar; Joseph A. Ball, of Long Beach; 
Joseph Trachtman, of New York City; 
Kenneth M. Johnson, of San Fran- 
cisco; Fausto R. Miranda, of Mexico 
City, D. F.; and Raymond Burr, T. V.’s 
“Perry Mason”. 

Junius L. Allison, of Chicago, was 
moderator of a symposium on defense 
of the indigent charged with a felony; 
and the State Bar’s Committee on Eco- 
nomics of Law Practice conducted a 
seminar in law office management. 

Three justices of the Supreme Court 
of Sonora, Mexico, and the President 
of the Sonora Bar were guests, and 
participated in a special program led 
by Governor Paul J. Fannin of Ari- 
zona. 

Special guests were the Presidents of 
the Bars of Colorado, New Mexico and 
Utah. 

With respect to judicial activities at 
times of elections it was recommended 
that: 

1. Preferential polls be conducted so 
that members of the Bar vote solely for 
the candidate of their choice; 


2. Judicial robes be worn only for 
official business and not for appear- 
ances on information media during 
campaigns; 

3. Nominating petitions not be cir- 
culated within the confines of court- 
houses; 


4. Petitions for public endorsements 
should be free of undue influence or 
pressure of any kind, and such en- 
dorsements should not be solicited by 
candidates in person; publication of 
endorsements not include extra descrip- 
tive words such as “distinguished”, 
“capable”, “leaders of the Bar”, etc., 
but should only carry the designation 
“lawyer” or “attorney”; 

5. Campaign contributions to fi- 
nance publicity or endorsements or to 
provide campaign funds should not be 
solicited by the candidate in person. 


A total of 400 lawyers and 231 wives 
attended the meeting. 
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The Sheraton-Cleveland Hotel, Cleve- 
land. Ohio, was the site for the 80th 
Annual Meeting of the Ohio State Bar 
Association on May 5-7. William R. 
Van Aken, of Cleveland, former presi- 
dent, was the general chairman of the 
conclave, which attracted 1,100 lawyers 
and judges. 

President Allan B. Diefenbach, of 
Akron, presided during the meetings 
and at the closing general luncheon on 
Saturday, turned over the gavel to in- 
coming President Matthew J. Smith, of 
New Philadelphia. 


A spirited election was held for the 
office of Vice President with John C. 
Johnston, Jr., of Wooster, emerging 
victorious. Mr. Johnston will succeed 
Mr. Smith as Vice President on July 1, 
when the following men will take office 
as members of the Executive Commit- 
tee: Ralph E. Clark, Jr., of Cincinnati; 
Roger J. Smith, of Toledo; Charles D. 
Harmon, of Marion; Norton R. Web- 
ster, of Columbus; George P. Gongwer, 
of Ashland; and Horace G. Tetlow, of 
Youngstown. 

Raymond Burr, T.V.’s Perry Mason, 
was the speaker at the annual banquet, 
and addressed a capacity crowd on 
“The Lawyer in the Public View”. 
During the banquet, Chief Justice Carl 
V. Weygandt presented the annual 
journalism awards to three individual 
journalists and representatives of the 
radio, television and newspapers. 

Also honored at that time were those 
attorneys who during the year had 
completed 65 and 50 years before the 
Bar. Two members received 65-year 
awards, and nineteen received 50-year 
awards, 

One of the eight legal institutes was 
concerned with criminal law proced- 
ures and proposed legislation, and was 
presided over by Danny D. Johnson, of 
New Philadelphia, chairman of the 


Criminal Law Committee. Another in- 
stitute dealt with personal injury trial 
practice and was presided over by 
Oliver Schroeder, Jr., professor-of law 
at Western Reserve University. 

John R. Dethmers, Chief Justice of 
the Supreme Court of Michigan, ad- 
dressed the second judicial conference. 

Those attending voted to adopt the 
Constitution prepared by a_ special 
committee, and the administration of 
justice in Ohio will certainly benefit 
from the formation and activities of 
this conference. 

President Diefenbach presented 
awards of merit to nine local associ- 
ations for outstanding programs and 
activities during the dinner sponsored 
by the Local Bar Activities Committee. 
Nat R. Howard, Editor of the Cleve- 
land News from 1937 to 1960, was the 
featured speaker, and discussed the bet- 
terment of relations between the press 
and the Bar. 

Jonathan F. Ells, of Winsted, Con- 
necticut, past president of the State 
Bar Association of Connecticut, was the 
featured speaker at an institute on un- 
authorized practice of the law. Estate 
planning was the topic for another 
Friday morning institute and was pre- 
sided over by Richard Katcher, of 
Cleveland. 


Allan F, Smith, recently named dean 
of the law school at the University of 
Michigan, spoke before an_ institute 
sponsored by the Real Property Sec- 
tion on “The Marketability of Land 
Titles”. Ronald Benjamin, of Cleve- 
land, presided over a domestic relations 
institute. 

Walter C. Beall, of: Cincinnati, pre- 
sided over an institute on small per- 
sonal injury claims, which was spon- 
sored by the Junior Bar Section. Walter 
D. Malcolm, of Boston, and Anthony 
Felix, of Philadelphia, were the fea- 
tured speakers at an institute on the 
uniform commercial code, and dis- 
cussed “What the Uniform Commercial 
Code Means to the Practicing Lawyer”. 

Keith McNamara, of Columbus, 
Chairman of the Junior Bar Section, 
presided at the general luncheon which 
concluded the meeting. The featured 
speaker was Tennyson Geyer, a mem- 


ber of the Ohio Senate. 
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Orison S. Marden; who has long 
been a leader in legal aid work, was 
elected President of The Association of 
the Bar of the City of New York at the 
Annual Meeting of members on May 10. 

Mr. Marden is the 40th President of 
the Association, which was founded in 
1870. He succeeds Dudley B. Bonsal. 
Among his predecessors in this office 
were Elihu Root, Charles Evans 
Hughes, Henry L. Stimson, John W. 
Davis and Robert P. Patterson. 

The Annual Meeting, held at the 
House of the Association, also elected 
the following Vice Presidents: Henry 
R. Ashton, Samuel A. Berger, Bruce 
Bromley, Lewis M. Isaacs, Jr., and 
Dean K. Worcester. Melbourne Berger- 
man was elected Treasurer. Harold H. 
Healy, Jr. was re-elected Secretary. 

Elected to vacancies on the Executive 
Committee were William Everdell, 
Mendes Hershman, Andrew Y. Rogers 
and Whitney North Seymour, Jr. 





The 22d Annual Meeting of the 
Virginia State Bar was held in Roanoke 
on May 6-7, with President Edward R. 
Baird presiding. 

The President’s report showed that 
the continuing legal education program 
would get underway in Virginia on 
July 1 as a joint venture of the Vir- 
ginia State Bar and The Virginia State 
Bar Association. Lt. Col. Peter C. 
Manson is retiring from the Army 
JAG Corps, and will assume his duties 
as Executive Director of this program. 
He will also be a part-time professor 
at the University of Virginia Law 
School. The Virginia State Bar had 
another project for this year: to raise 
the ceiling on Virginia State Bar dues 
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so that full-time counsel could be em- 
ployed by the Bar to assist the Griev- 
ance Committees in matters of unethi- 
cal conduct on the part of lawyers and 
the unauthorized practice of law by 
laymen. This was defeated in the Gen- 
eral Assembly of Virginia. 

The Secretary’s report showed that 
Virginia had an all-time high in mem- 
bership. As of January 1, there were 
5,016 members. It also showed that the 
1960 General Assembly of Virginia 
enacted legislation to provide that a 
lawyer who is licensed in Virginia and 
fails to pay dues in the Virginia State 
Bar for two successive years will forfeit 
his license, and in order to be rein- 
stated, he is required to pay all back 
dues and a penalty of $100.00. The 
Act reads as follows: 


Be it enacted by the General As- 
sembly of Virginia: 

1. That the Code of Virginia be 
amended by adding thereto a section 
numbered 54-50.1 as follows: 

§ 5450.1. Any attorney at law li- 
censed to practice in this State who 
fails for two successive years to pay the 
annual fees provided for by § 54-50, 
shall thereby forféit his license to prac- 
tice law in this State. 

The Secretary of the Virginia State 
Bar shall, on or before January thirty- 
one of each year, notify every attorney 
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whose fees for the two preceding years 
have not been paid; such notice shall 
be deemed to have been given if such 
notice is deposited by registered or 
certified mail addressed to such at- 
torney at his address as shown on such 
Secretary’s official records; and in the 
event that payment thereof is not re- 
ceived by him within six months from 
the date of such notice, he shall re- 
move the name of such attorney from 
his list of persons qualified to practice 
law in Virginia, and shall notify the 
clerk of the Supreme Court of Appeals 
of Virginia that the name of such at- 
torney has been removed; and such 
name shall thereafter be restored only 
upon application of such person to the 
Secretary accompanied by a sum equal 
to the aggregate of all fees which are 
due, plus a penalty in the amount of 
one hundred dollars; and, upon receipt 
of the same, the Secretary shall forth- 
with restore the name of such person 
to his list of persons qualified to prac- 
tice law in Virginia and shall forthwith 
notify the clerk of the Supreme Court 
of Appeals of Virginia that such name 
has been restored. 


The Sections on Taxation and Es- 
tates and Property put on a combined 
program in the form of a debate— 
“Should Public, Utilities Pay Taxes on 
a Basis Different from that Applicable 
to Other Virginia Property Owners?” 
Affirmative, Robert J. McCandlish, 
President-Elect of The Virginia State 
Bar Association; Negative, Paul D. 
Summers, Jr., of Charlottesville. 

The Section on Business Law pre- 
sented J. Harvie Wilkinson, Jr., Presi- 
dent of the State-Planters Bank of Com- 
merce and Trusts, Richmond, who 
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spoke on “Public Financing—Some 
Channels and Their Requirements”, 
and Charles K. Woltz, Professor of 
Law at the University of Virginia, who 
spoke on “Recent Business Law De. 
velopments”. 

The Section on Litigation had an 
all-star group that discussed four 
phases of matters pertaining to litiga- 
tion, as follows: “Voir Dire Examina- 
tion of the Jury and Opening State. 
ment” by Truman B. Rucker, of Tulsa, 
Oklahoma; “Medical Trial Techniques” 
by William C. Gaither, of Miami, 
Florida; “The Personal Injury Charge 
—Hazards and Hints” by Frank M. 


William H. 


King 


Wilson, of Waco, Texas; and “Jury 
Argument” by Raoul D. Magana, of 
Los Angeles. 

The Committee on Continuing Legal 
Education had a panel discussion on 
that subject by members of the Vir- 
ginia State Bar. The following partici- 
pated: G, R. C. Siuart, John C. Parker, 
Hardy C. Dillard, Lewis F. Powell, Jr., 
Angus H. Macaulay, Jr., and Peter C. 
Manson. 

Theodore Voorhees, of the Pennsyl- 
vania Bar, and Chairman of the Amer- 
ican Bar Association Clients’ Security 
Fund Committee, spoke on “Why a 
Clients’ Security Fund”. On the second 
day of the meeting, Whitney North 
Seymour, President-Elect of the Amer- 
ican Bar Association, spoke on “The 
Bar and the Community”. 

The election of a President and Pres- 
ident-Elect for the next year was the 
last matter of business. William H. 
King, of Richmond, was elected Presi- 
dent. 

E. Griffith Dodson, Jr., of Roanoke. 
was elected President-Elect. This is the 
first time the Virginia State Bar has 
had this office. 

R. E. Booker, of Richmond, was re- 
elected Secretary-Treasurer by the Vir- 
ginia State Bar Council. 
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Practicing Lawyer’s guide to the 
current LAW MAGAZINES 








Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


A RNOLD vs. HART: Greatly to its 
credit as an “American”, the Harvard 
Law Review publishes in its May, 1960, 
issue (Vol. 73, No. 7, pages 1298-1317; 
address: Gannett House, Cambridge, 
Mass.; price: $1.50) a reply by Thur- 
man Arnold to the piece about the 
Supreme Court written by Professor 
Henry M. Hart, Jr., in the November, 
1959, issue of the Harvard Law Review 
with respect to which this Department 
commented ad nauseam in the May 
issue. Thurman Arnold is a quadruple 
threat in argument. Now a very out- 
standing Washington barrister, he has 
been a lawyer, a professor, a bureau- 
crat and a judge. As Trust Buster, he is 
said to have brought more cases than 
even Brother Bicks, and his record 
still stands. As judge, he is most fondly 
remembered for his decisions in the 
Court of Appeals for the District of Co- 
lumbia Circuit with respect to patents. 

From this you will see that Thurman 
Arnold has been about everything there 
is to be in the law and you may be 
sure he is no mean antagonist. If 
Section 315 of the Federal Communi- 
cations Act applied to the JournaL | 
could give equal space to Judge Ar- 
nold’s reply. It deserves it because it is 
the most readable article I have read 
in many a moon. And so strange to 
find in a law review. You must read it 
yourself to judge it fairly and get its 
flavor which is that of the Thurman 
of old who wrote that best seller Folk- 
lore of Capitalism (published first in 
hard covers at $4.50 in 1937 by Yale 
University Press, 134 Elm Street, New 
Haven 7, Conn., and reissued in 1959 
as a paperback of 407 pages for 
$1.45). 

You will remember that Professor 
Hart in his article made these two sub- 
stantive points: 


(1) the Court should not review tort 
cases presenting factual problems un- 
der the Federal Employers’ Liability 
Act or the Jones Act; and, 

(2) it was too busy to decide cor- 
rectly Jrvin v. Dowd, a habeas corpus 
case from Indiana. 

In the space available, I can give 
but a small sample of Thurman Ar- 
nold’s argument. As to Hart’s first 
point his position is: 


I had not thought that the discre- 
tionary power to refuse certiorari per- 
mitted the Supreme Court to abandon 
any area of its jurisdiction and refuse 
to look at particular cases not on their 
merits but on the theory that the whole 
area was forbidden by judicial fiat. 
But even if the Court’s discretion to 
refuse certiorari may be thus used, I 
would still insist that no field of law 
has more social importance or affects a 
greater number of persons than the law 
of negligence. As one who spent a 
major portion of his time in the Twen- 
ties representing plaintiffs in negli- 
gence cases, I can testify to the terrific 
individual hardship caused by the con- 
stant reversal of jury verdicts in such 
cases by appellate courts. FELA plain- 
tiffs are not like great corporate plain- 
tiffs. The reversal of a judgment for an 
injury which may incapacitate a work- 
man for life means utter destitution 
and misery for entire families. Jury 
verdicts were small then but they 
seemed just as excessive to the “first- 
rate lawyers” of the time who repre- 
sented corporate defendants as they do 
now. The history of our appellate 
courts’ treatment of jury verdicts is not 
a creditable one. I recall a case in 
which it took three successive trials 
before a verdict was reached that the 
appellate court was willing to let alone. 
This is a natural enough result because 
by and large appellate-court judges are 
recruited from lawyers who have a de- 
fendant’s point of view in negligence 
cases. The expression “He is a negli- 
gence lawyer” has overtones of re- 
proach; such lawyers are seldom ele- 
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vated to the United States courts of 
appeals [pages 1301-1302]. 


As to Hart’s second point Arnold 


answers: 


The notion that every man, however 
lowly, is entitled to a trial by an im- 
partial jury has been regarded for 
centuries as the cornerstone of civilized 
government in England and in this 
country. The significance of this ideal 
in our culture is tremendous. [t in- 
volves the humanitarian notion that the 
underdog is always entitled to a 
chance. It gives us a sense of security 
against what we are accustomed to 
call “mob rule.” So persistent is this 
ideal that once the symbol of a fair 
trial has been violated the matter is 
never quite ended until the ideal of a 
fair trial has been vindicated. Cases 
like Mooney and Sacco and Vanzetti, 
in which federal review was prevented 
because of procedural barriers, have 
always seemed to me and many others 
to be blots on the judicial landscape 
rather than landmarks. In resorting to 
or discussing the technicalities which 
Professor Hart considers so important 
as reasons for denying review to lowly 
defendants who have been sentenced to 
death without the substance of due 
process, the Supreme Court fails in one 
of its highest functions. Fortunately, 
cases of utter failure to afford a fair 
trial, like Sacco and Vanzetti and 
Mooney, are infrequent. But when one 
of them is presented and the Court 
erects technical barriers to avoid re- 
view, the result is not confidence that 
the Court is maintaining a just dis- 
tribution of power between the state 
and the federal governments. It is 
rather distrust and misgiving, which 
does not die down as long as the cases 
are remembered. .. 


This is my own view of a proper 
balance between state and federal ju- 
risdiction in cases like Irvin v. Dowd. 
The majority opinion in Irvin v. Dowd 
does not go that far. All that Irvin v. 
Dowd does is to hold that where the 
purported state ground of decision is a 
flimsy procedural technicality of no 
real consequence the Supreme Court 
may treat the state ground as superflu- 
ous and review the decision on the 
federal question. That is as far as the 
Court had to go on the record in 
Irvin v. Dowd. and, therefore. it is as 
far as it should have gone. But to say 
that this result, clearly just and clearly 
reasoned in the majority opinion, 
shows judicial incompetence, as Pro- 
fessor Hart does, is fantastic [page 
1306]. 


Judge Arnold entitles his piece “Pro- 
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fessor Hart’s Theology”. Re-reading 
Folklore of Capitalism I see that in the 
morning of his days the Judge was 
wont to refer to opponents of F.D.R. 
as having a “theology”. 


For this reason, perhaps, the follow- 
ing passage intrigued both Vernon 
Xavier Miller and me: 


The only kind of court that could 
successfully follow Professor Hart’s 
prescription would be a court com- 
posed of men without deep-seated con- 
victions about current national prob- 
lems, a court whose members have not 
had enough previous experience with 
the controversial ideas which the Court 
must eventually express as law to have 
ever taken sides in the struggle; such a 
court might be found in a Trappist 
monastery. The reason for the prolifer- 
ation of concurring opinions and dis- 
sents on the present Court is that the 
Court is made up of men of deep- 
seated convictions in times of revolu- 
tionary change when an old order is 
giving place to a new. It is just that 
simple [page 1313]. 


Reading this Vernon said to me, “You 
know, Arthur, I don’t believe Thur- 
nan Arnold has hung out with many 
Trappist monks and my guess is that 
some could tell him a thing or two 
about life.” And this set me thinking. 
Thurman Arnold has been everything 
but I think with their vow of silence 
Thurman would be miserable baking 


bread in a Trappist monastery. 

Believing as I do that free speech is 
free speech whether you agree with it 
or not, I salute the Harvard Law Re- 
view for publishing the most readable 
law review article of the academic year 
1959-60 and giving Judge Arnold his 
Day in Court. And I salute the Judge 
for his gallant defense of the Court but 
I do hope he stays at the bar and does 
not become a Trappist. 


us: OF RIGHTS: On February 
17, 1960, in Vanderbilt Hall at New 
York University Law School on Wash- 
ington Square in the heart of Green- 
wich Village—one of the loveliest and 
most friendly places in all the world— 
Mr. Justice Hugo L. Black delivered 
the first in a series of James Madison 
Lectures. New York University has 
published it (35 N.Y.U. L. Rev. 864- 
881, April, 1960; price, $2.00). 

This speech has caused so much 
comment that if you want to remain 
in the legal social swim you'd better 
obtain it. If after you have a copy, 
you read it, you will have a great ad- 
vantage. Most people talking about it 
have not read it. 

Unlike Adamson v. California, 332 
U. S. 46, this address discusses the Bill 


of Rights “only as it bears on powers 
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of the Federal Government”. Moreover, 
the American Bill of Rights to Justice 
Black includes “all provisions of the 
original Constitution and Amend- 
ments that protect individual liberty”, 
For instance, in the main body of the 
Constitution we find provisions with re- 
spect to habeas corpus, bill of attainder, 
ex post facto laws, treason, religious 
tests for office and the like. 

The argument of the Justice is that 
certain provisions of the Bill of Rights 
are “absolutes” and so absolute that 
neither the Congress nor the Court can 
evade them by balancing them against 
the national interest. 


For example, the Fifth Amendment 
guarantees that your property will not 
be taken by the Federal Government 
without just compensation. Would it 
be proper in such a:case for the Court 
to write this opinion: 


This case presents an important 
question of constitutional law. The 
United States is engaged in a stupen- 
dous national defense’ undertaking 
which requires the acquisition of much 
valuable land throughout the country. 
The plaintiff here owns 500 acres of 
land. The location . . . gives it a pe- 
culiarly strategic value. . . Due to the 
great national emergency that exists 
Congress concluded that the United 
States could not afford at this time to 
pay compensation . . . the United States 
is in desperate condition. . . Highly 
important among the powers granted 
Congress by the Constitution are the 
powers to declare war, maintain a navy 
and raise and support armies . . . the 
Constitution also gives Congress power 
to make all laws “necessary and proper 
to carry into execution the foregoing 
powers” [the so-called “sweeping 
clause”]. . . Plaintiff contends. how- 
ever, that the Fifth Amendment’: pro- 
vision about compensation is s0 ab- 
solute a command that Congre-s 5 
wholly without authority to violate it, 
however great this nation’s emergency 
and peril may be. I must reject this 
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contention. We must never forget it is 
a constitution we are expounding. And 
a constitution . . . must endure for 
ages; it must be adapted to changing 
conditions . . . its words must never be 
read as rigid absolutes. . . Weighing 
as | must the loss the individual will 
suffer because he has to surrender his 
land to the nation without compensa- 
tion against the great public interest 
in conducting war, I hold the Act valid. 
A decree will be entered accordingly. 


This example given by Mr. Justice 
Black is what he means by an “abso- 
lute” constitutional right. Readers can- 
not jump to the conclusion that he 
means all rights are absolute. Far from 
it. He says “the fair trial requirements 
of the Fifth and Sixth Amendments 
and the right of free speech protection 
in the First, involves a balancing of 
conflicting interests”. And he recog- 
nizes that under the Fourth Amend- 
ment that only unreasonable searches 
‘nd seizures are prohibited. This leaves 
a wide area of judgment for the Court. 
What the Justice means by an absolute 
right seems to be that if a search be 
held by the Court to be unreasonable 
then the right as against the Federal 
Government is absolute. And he tells 
us that Madison and the Founding 
Fathers enacted the first ten amend- 
ments to make sure they would not 
be evaded by the sweeping clause. 

A great and _ thought-provoking 
speech that many a bar association 
should debate next winter. 


scsi COLLEGE INDUSTRIAL 
AND COMMERCIAL LAW REVIEW: 
In case you do not know it, one of the 
most enterprising of law school deans 
is Father Robert F. Drinan, S.J., at 
Boston College Law School, Brighton 
35, Massachusetts. Under his deanship, 
his school has just published this new 
magazine. Volume 1, No. 1 was the 
fall issue, 1959, and it contains a col- 


lection of very fine articles in the com- 
mercial law field, an old love of mine. 
Professor F. Hodge O’Neal, of Duke 
Law School, writes the lead article on 
close corporations; Cornelius W. Wick- 
ersham, of the New York Bar, follows 
with a piece on investment securities. 
Homer Kripke, of the New York Bar, 
writes on retail receivables; William A. 
Schnader, of the Philadelphia Bar, on 
the unsecured creditor, the little busi- 
nessman; Professor James Angell Mac- 
Lachlan, of Harvard Law School, on 
federal liens; Professor Judson A. 
Crane, of California Law School, on 
promissory estoppel; Professor James 
W. Smith, of Boston College Law 
School, on minority shareholders; and 
last but not least, my old friend from 
Cornell, Professor J. Edward Collins, 
of Boston College Law School, who is 
faculty adviser to this new review, 
writes on “The Retail Paper Purchaser 
and the Proceeds Lien”. In addition, 
the Review carries thirteen student 
notes and indicates that in the future it 
will print book reviews. This is quite 
an undertaking in the same field as 
our American Bar Association Sec- 
tion’s magazine, The Business Lawyer. 

I was particularly interested in Pro- 
fessor MacLachlan’s piece on federal 
liens. He tells admirably the need for 
legislation with respect to federal liens. 
This has been demonstrated by the one 
and only Tom Plumb of the Washing- 
ton, D. C., Bar—one of the ablest stu- 
dents Cornell Law School ever gradu- 
ated. His article in N.Y.U.’s Tax Law 
Review (13 Tax L. R. 247) is a classic 
and inspired the 139-page report of the 
American Bar Association’s Committee 
on Federal Liens. The bill approved by 
this Committee is before the House 
Ways and Means Committee (H.R. 
7915 of the 86th Congress) but no 
action is expected this session. Profes- 
sor MacLachlan comments that Tom 
Plumb’s articles constitute “a model of 
exhaustive research marshalled with 
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such candor and skill that the tortuous 
and ramified paths of the law do not 
obscure the shocking outline of the 
picture he paints”. Every lawyer 
should have the American Bar Associ- 
ation report and urge the Congress to 
act. In the same field, H.R. 7242 of the 
86th Congress to amend Section 70(c) 
of the Bankruptcy Act passed the 
House over the objections of Treasury. 
It is at this writing with the full Judi- 
ciary Committee of the Senate where 
the Committee is endeavoring to meet 
Treasury’s objections. Passage this 
session depends on this. (A subscrip- 
tion to this law review is $4.00; single 
issues are $2.50 each). 


Liasor LAW: When after one of 
the hottest summers in Washington 
history, the First Session of the 86th 
Congress finally ended, as a sort of 
Hallowe’en celebration, Dean Frank 
Joseph Dugan of the Georgetown 
Graduate School of Law convened an 
“Institute on the New Labor Law” 
on October 30 and 31, 1959, at the 
wonderful old and charming Willard 
Hotel—President Lincoln’s favorite 
hotel and mine. The Reverend Brian A. 
McGrath, S.J., Vice President of the 
University, gave the address of wel- 
come and the following spoke: Bern- 
ard Dunan, Thomas J. Ryan, Martin F. 
O’Donoghue, Joseph L. Whyte, Walter 
A. Maggilo, Edward L. Merrigan, 
William F. Schnitzler, Robert H. Kleeb, 
Guy Farmer, David Previant, Adrian 
S. Fisher, Gerard D. Reilly, Plato 
Papps, Joseph Alton Jenkins, Louis 
Sherman, John K. Carroll, John Quinn, 
Timothy Lynch, Edward J. Hickey, Jr., 
Patrick C. O'Donoghue, Jerome Powell, 
William J. Curtin, J. Albert Woll, 
Charles M. Ryan and Carlton R. Sickles. 

The papers of Fisher, Hickey, Jr., 
P. C. O’Donoghue, Powell, Dean 
Dugan, Reilly, Papps, Farmer and 
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Previant are published in the Winter, 
1959, Georgetown Law Journal (48, 
No. 2 which is available at only $1.25 
at 506 E Street, N.W., Washington 1, 
D.C., the Georgetown Law Center). 
Joseph A. Loftus, the Labor Reporter 
of the New York Times, writes the fore- 
word and in the appendix you will find 
“The Labor-Management Reporting 
and Disclosure Act of 1959”—the 
Landrum-Griffin bill and also “Perti- 
nent Sections of Prior Acts”. If you 
did not follow the congressional de- 
bates carefully, you will be assisted as 
I have been by these valuable articles 
and the convenient statutory provi- 
sions. It has been a great comfort to 
me in trying to ascertain precisely 
what changes the new bill has made. 

The article I have read with most 
interest is the one by Adrian Fisher, 
Vice President and General Counsel to 
the Washington Post, who in 1938 was 
law clerk to Mr. Justice Brandeis and 
in 1939 to Mr. Justice Frankfurter. | 
see now why he and I have such hot 
arguments about the wisdom of Erie 


v. Tompkins. From 1949 to 1953 Mr. 
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Fisher was the Legal Adviser to the 
State Department but don’t make the 
mistake of assuming all the chap knows 
is international law. He can discuss 
with intelligence and charm any legal 
subject you name—even his wrong 
view of Erie. 


The Fisher piece discusses the con- 
stitutional points that the new labor 
law is bound to raise. Apparently if 
you decide to bribe a labor leader, 
both you and he must report the mat- 
ter. And if you have been a Commu- 
nist or convicted of a felony you can’t 
be a labor official, even if all this was 
before the law was enacted. Thus, there 
are raised First and Fifth Amendment 
problems as well as ex post facto ones 
similar to the ones before the Supreme 
Court in De Veau v. Braisted, Docket 
+71, 28 Law Week 4390 (June 6, 
1960). The new picketing provisions 
bring Thornhill vy. Alabama, 310 U. S. 
88, back to haunt us, although Adrian 
does not regard these as serious. 


This Institute was a distinct service. 
Dean Dugan, Paul A. Lenzini, of 
Illinois, and the other editors of the 
Law Review, along with Edwin J. 
Bradley, their faculty adviser, are to 
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be congratulated for publishing so jp. 


teresting and timely an issue. 


Practicat LAWYER: Roy N, 
Freed, of the Philadelphia Bar, has a 
piece in the Practical Lawyer for April, 
1960, on “Machine Data Processing 
Systems for the Trial Lawyer” ($2.00 
a copy, $8 per year, $20 for three 
years; 133 South 36th Street, Philadel. 
phia 4, Pa.). It is extremely well done 
and calls to our attention the uses that 
we can make of tabulating machinery 
in antitrust, patent, tax, stockholder, 
rate, license and similar litigation. Un- 
less you have had personal experience 
with the wonders of these machines, 
you would never be aware of their 
great value. 

In 1956 as a Consultant to the Gore 
Election Committee I watched an econ- 
omist named Dr. Eppes Wayles Browne, 
Jr., make I.B.M. machines walk and 
talk—and they tell me today that there 
is one that translates Russian docu- 
ments at a fearful pace. 

From bitter experience I know how 
much skill is required in feeding data 
to these intellectual monsters, and this 
is where this piece of Roy Freed is so 
helpful. He tells you how to use the 
machine, when to feed it, when to 
starve it, when to pet it. It is a new 
skill that we lawyers who try compli- 
cated cases must acquire, and grand it 
is to have the advice and aid of this 
splendid article. And incidentally ob- 
serve how down the middle of the 
alley this article is for the practicing 
lawyer. Paul Wolkin, the Editor, must 
use Sme!lovision to come up month 
after month with articles so suited to 
the everyday work of our great trade. 
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RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AmericAN Bar Association JourNat, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





WHEN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof’ (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
porarily out of print.) Also available, “The Mind 
of the Juror,” at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 
at. Y. 





LAW BOOKS BOUGHT AND SOLD: COM- 

plete libraries and single sets. Ceci SkipwitH, 
108 East Fourth Street, Los Angeles 13, California. 
WRITE US FOR YOUR TEXTBOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) THE Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 








LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Natrona Law 
Liprary AppratsaAL ASSOCIATION, 127 South 
Wacker Drive, Chicago 6, Illinois. 


USED LAW BOOKS AT ATTRACTIVE 
Prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
on 321 Kearney Street, San Francisco 8, 
antornia, 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLARK BOARDMAN 
Co., Lrp., 11 Park Place, New York City. 


THOM AS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 


LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 


— purchase. Claitor’s Book Store, Baton Rouge 
» Louisiana, 
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“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by Je hn Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. J. V. Harine & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 


LAW BOOKS, CALENDARS, BOOK- 
c MATCHES. Salesmen wanted. Koths Specialty 
.. 516% Main, Vancouver, Wash. 

LA\ BOOKS NEW AND USED BOUGHT 


mand sold at attractive prices. Joun BanKuHurst, 
nion Commerce Building, Cleveland, Ohio. 











SPECIMEN: ZONING, SUBDIVISION, Ordi- 
nances; $4.00. Dunlap, Box 1235, Erie, Penna. 





YOUR LIBRARY IS INCOMPLETE WITH- 
out new 40-page booklet: ‘How to Obtain Birth, 

Death, Divorce, Marriage Records in Any State”. 

$1.50. Vi-Tistics, Box 3142, Cleveland 17, Ohio. 





FOR SALE 





FOR SALE—GOOD CONDITION—AMERI- 

can Digest System with all Decennials and Sup- 
plements through April, 1960. Submit best offer. 
Schell & Delamer, 458 South Spring Street, Los 
Angeles, California. 





ALR, ALR2d, SIDE BOOKS, COMPLETE. 
$1075.00 f.o.b. Gallup. L. O. Campbell, Box 111, 
Gallup, N. M. 





ALR, ALR2d, PROOF FACTS, FREE LRA, 
cheap, Box OJL-6. 





NORTHEASTERN,NORTHWESTERN, 

Southern, Southwestern, Southeastern, Atlantic 
Pacific, California Reporters. Complete first and 
second series, excellent condition! Sold by law firm 
as unit at real savings. Box OJL-8. 





COMPLETE MODERN ALL STATES AND 
Federal law library for sale, cheap, by sets. Box 
OJL-11. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

29 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





DONALD DOUD, CHICAGO, MILWAUKEE. 

Past Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple Build- 
ing, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory for qualifications. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, hand-printing, typewrit- 
ing, erasures, alterations, inks, etc. See Martindale- 
Hubbell. Member A.S.Q.D.E. 1830 Exchange Bldg., 
JAckson 5-1711. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 
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ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Sctentific 
Examination of Questioned Documents. Identifica- 
tion handwriting and typewriting; detection of 
erasures, alterations, forgery; other document prob- 
lems. Portable equipment. Experienced expert wit- 
ness. Member AAFS and ASQDE. Laboratory, 
Morristown, N.J., JEfferson 8-3028. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents’. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
ry or witness, Commerce Trust Building, VIctor 
-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nationwide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394. 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 27 years’ experience. Retained by U-S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF, Examiner for 
Cleveland Police Department. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN — Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—phone CEntral 6-5186. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents. Laboratory: 4229 Brook Road, 
Richmond, Virginia. 





INVESTIGATIONS 





THEO. R. GREVERS INTERNATIONAL PRI- 

vate Detective; Specialized foreign, Surveillance, 
Subterfuge, Undercover; Personal, Criminal, Indus- 
trial, Insurance, Inheritance, Missing Persons and 
Assets, Patent Infringement, Foreign Market and 
Branch-Plant Location Investigations; Investiga- 
tors male and female, speaking German, Swedish, 
Dutch, French, Spanish; References, Licensed, 
Bonded, Notarized Reports, Testimony; Box 978, 
Battle Creek, Michigan; Telephone, Woodward 
4-2445. 





LUSK DETECTIVE AGENCY, TUCSON, 

Ariz. Civil, Domestic, and Criminal Investiga- 
tions. Serving the Southwest since 1938. P.O. Box 
1051, MAin 4-8932, 53 East Jackson Street. 


Vol. 46 795 





LAWYERS WANTED 





WANTED: LAWYERS WHO WILL WORK 

together to help create a Section on Constitutional 
Law. Please indicate committee preference: Juris- 
dictional Statement; By-Laws; Budget; or Member- 
ship. Please communicate with John Bradley Min- 
nick, 5919 18th Street North, Arlington 5, Virginia. 





LARGE, DIVERSIFIED, MIDWESTERN COR- 

poration seeks an experienced individual to man- 
age its trademark and foreign patent affairs. An ef- 
fective knowledge of patent law and procedures of 
major foreign countries most desirable. Position 
offers an opportunity for professional growth in a 
company having a generous employee benefit pro- 
gram. Box OJL-9. 





BUSY LAWYER (PENNA. TOWN—75,000) 

needs services of a seasoned lawyer assistant with 
matters, con- 
tracts, estate planning, tax oriented. Desire person 
not interested in building own practice. Male or fe- 
male. Box OJL-10. 


experience in business real estate, 





MISCELLANEOUS 


ATTORNEY-ENGINEER, PATENT LAWYER, 


36, married, 11 years’ patent experience all 
phases. Former Electro-mechanical and Chemical 
Patent Examiner for 3 years in U.S. Patent Office. 
Admitted to bar and registered to practice. Pres- 
ently Patent Supervisor in patent department of 
outstanding corporation. Salary approximates 
$15,000. Desire to organize patent department for 
corporation or to form patent section for an ex- 
panding general law firm. Box OMY-6. 





D. C. LAWYER, EIGHT YEARS’ GENERAL 

practice, desires association with private law 
firm, state, county, or municipal government. Re- 
sume on request. Box OJN-2. 





LAWYER, MISSOURI AND LOUISIANA 

Bar, Coif, Law Review, 5 years’ general practice 
desires teaching position in law school. Please cor- 
respond as to salary offered and personal informa- 
tion desired. Box OJL-1. 





ATTORNEY, 26, GEORGETOWN GRADUATE. 

Presently serving as Judge Advocate USAF. 
Available August, 1960. Desires position with firm 
or corporation in the east. Box OJL-2. 





PATENT, TRADEMARK 

Attorney, former Examiner Federal Trade Com- 
mission, having major Federal cases in many juris- 
dictions, member US Supreme Court, New York 
and Federal Bars, seeks part-time or full-time as- 
sociation with law firm or corporation, preferably in 
the East. Box OJL-3. 





ATTORNEY, 32, COIF, LAW REVIEW, LL.B., 

B.S., 8 years’ experience including litigation, oil 
and gas, casualty insurance, drafting, heavy re- 
search, general practice. Seeks position with firm or 
corporation in Texas or other Southern state. In- 
quiries held confidential. Box OJL-4. 





1000 BUSINESS CARDS, EMBOSSED $3.49 
ppd. L-D Press, 534 State, Hammond, Indiana. 





POSITIONS WANTED 





N.Y. ATTORNEY, MATURE, THOROUGHLY 

experienced general practice; special competence 
appeals, strategy, tactics, problems, creative think- 
ing; excellent research, analysis, briefs, senten- 
tious writing; seeks to serve as right-hand man to 
head of large organization, or otherwise where his 
capacities may be best put to use, anywhere. Box 
OA-2. 


TRADEMARK COUNSEL POSITION DE.- 
sired by young experienced attorney, excellent 
references. Box OJL-5. 





ATTORNEY, B.B.A. IN ACCOUNTING, LL.B. 

from S.M.U., LL.M. in Federal Taxation from 
N.Y.U., 7% years’ experience in oil and gas and 
federal taxation matters--4% years’ major oil com- 
pany—3 years’ private practice. Married, presently 
in private practice, desire change to other private 
practice or corporation. Box OJL-7. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED 

The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. BENTLEY & SIMON, 
Inc., 7-9 West 36th St., New York 18, N. Y. 


AND COPYRIGHT 





TECHNICAL SERVICES AVAILABLE 





ei 


CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 1009 Commercial 
Trust Building, Philadelphia, Pennsylvania, 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 





13th Street, Northwest, Washington 5, D.C, 
REpublic 7-7866. 
TRAFFIC ACCIDENT ANALYST--RECON. 


struction, Consultation, Expert testimony. Auto- 
motive Engineer formerly with National Bureau of 
Standards. Clarence S. Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051. 





MANAGEMENT CONSULTING SERVICE 

for Law Offices—specific problems or complete 
office. Covers Organization, Costs, Policies. Work 
Distribution, Billing, Salary Plans, Controls, Files, 
Office Manuals, Special Projects. Daniel J. Cantor 
and Company, Commercial Trust Building, Phila- 
delphia 2, Pa. 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA. 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 





WANT TO BUY 





SOUTHEASTERN REPORTS, 2D SERIES, 
above volume 92, also McQuillen, Municipal Law. 
Box 2413, Spartanburg, S. C. 





I’LL BUY ANY STANDARD LAW SETS 
and law reviews or complete library. Box OJL-12, 





796 American Bar Association Journal 














